
IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF MISSISSIPPI

NORTHERN DIVISION

SECURITIES AND EXCHANGE
COMMISSION PLAINTIFF

V.    CAUSE NO: 3:18-cv-252-CWR-FKB

ARTHUR LAMAR ADAMS AND
MADISON TIMBER PROPERTIES, LLC      DEFENDANTS

REPLY MEMORANDUM IN SUPPORT OF 
MOTION FOR DECLARATION OF RIGHTS REGARDING 

AUTHORITY OF RECEIVER TO PURSUE CERTAIN CLAIMS

Jeanne Lehan (“Jeanne”), on behalf of the beneficiaries of the Jeanne M. Lehan

Trust (the “Jeanne Trust”), and Pamela Lehan-Siegel (“Pamela”), on behalf of the

beneficiaries of the Pamela Lehan-Siegel Trust (the “Pamela Trust”) (sometimes collectively

referred to as the “Lehan Parties”), file this their Reply Memorandum in Support of Motion

for Declaration of Rights Regarding Authority of Receiver to Pursue Certain Claims.  In

support of the same, the Lehan Parties would show the Court as follows:

I.   INTRODUCTION 

The stay of litigation in the Order Appointing Receiver [ECF #33]1 should not apply

to the Lehan Case.2  It would be entirely prejudicial to the Lehan Parties for the Lehan Case

to be stayed as the Lehan Parties’ claims against Pinnacle Trust LLC (“Pinnacle Trust”) in

1 Throughout this Memorandum, the citations to the docket entries from this case will be
cited as [ECF #X] and the citations to docket entries in the Lehan Case will be designated as [MEC
#Y] in order to distinguish the filings in the separate cases.

2 The Lehan Case is the case styled Jeanne Lehan, on behalf of the beneficiaries of the
Jeanne M. Lehan Trust, and Pamela Lehan-Siegel, on behalf of the beneficiaries of the Pamela
Lehan-Siegel Trust v. Pinnacle Trust Company LLC and John Does 1-10, Cause No. 2018-603B, in
the Chancery Court of Madison County, Mississippi. 
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such case are so separate and distinct from claims the Receiver may have, if any, involving

Pinnacle Trust that applying the stay of litigation to the Lehan Case would amount to a

deprivation or taking of the Lehan Parties’ rights and would cause irreparable harm that

would amount to an unjust and inequitable interference in the Lehan Parties’ rights to

assert their unique claims against Pinnacle Trust. 

Despite this clear inequity, the Receiver and the Securities and Exchange

Commission (the “SEC”) argue that the stay of litigation should apply to the Lehan Case.

The Receiver and the SEC primarily argue that the Receiver has standing to pursue claims

against Pinnacle Trust as it may be an agent or partner of Lamar Adams (“Adams”) and/or

Madison Timber Properties LLC (“Madison Timber”) (sometimes collectively the

“Receivership Defendants”) or that any action against Pinnacle Trust may deplete potential

assets of the Receivership Estate, and even so, the Receiver’s standing is not at issue as it

is the equity and administration of the Court’s Order Appointing Receiver [ECF #33] that

compels that stay of litigation to apply to the Lehan Case.

The notion that the Receiver’s standing and the equity and the administration of the

Court are separate and distinct mechanisms of enforcing the stay of litigation is an incorrect

one.  The clear language of the Order Appointing Receiver [ECF #33] dictates that the stay

of litigation applies only to certain instances.  The Receiver has standing to assert claims

on behalf of the Receivership Defendants, to assert claims against third parties who are

considered to be past or present officers, directors, managers, agents, or general or limited

partners of the Receivership Defendants and/or in order to marshal the assets of the

Receivership Estate or Receivership Property.  There are no other means by which the

Receiver can have standing in a case such that the stay of litigation would apply as clearly
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outlined in the Order Appointing Receiver [ECF #33].  None of these requirements are

present in the Lehan Case.

The Receiver and the SEC’s arguments are without merit as: (i) the Lehan Parties’

claims against Pinnacle Trust are separate and distinct from those claims, if any, that could

be asserted against Pinnacle Trust by the Receiver or any other investor in Madison Timber;

(ii) the Receiver lacks standing to pursue any claims against Pinnacle Trust as Pinnacle

Trust is not a Receivership Defendant and neither the Receiver nor the SEC have provided

any support for any claims the Receiver may have against Pinnacle Trust on behalf of the

Receivership Defendants or that the Receiver may pursue claims against Pinnacle Trust as

a third party connected to the Receivership Defendants as defined in the stay of litigation;

(iii) the argument that the Receiver “may” have claims against Pinnacle Trust or that any

action against Pinnacle Trust “may” deplete the potential assets of the Receivership Estate

is without merit as the Receiver has failed to provide any support for these contentions and

speculation or supposition should never be a basis for the application of the stay; and (iv)

any application of the stay of litigation to the Lehan Case would be erroneous, extremely

prejudicial, unjust, and inequitable.  

For these reasons, as more thoroughly discussed below, the Receiver and the SEC’s

arguments are without merit and the stay of litigation should not apply to prevent the

Lehan Parties from pursuing their claims in the Lehan Case.

II. RELEVANT FACTS

The Lehan Parties adopt the facts and arguments included in their Motion for

Declaration [ECF #79] and accompanying Memorandum in Support of the Motion for

Declaration (“Memorandum”) [ECF #80] and incorporate them as if stated herein.  The
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Lehan Parties restate the relevant facts from the Motion for Declaration and Memorandum

and additional facts as needed below.

On June 28, 2018, the Lehan Parties filed their Complaint [MEC #3] against

Pinnacle Trust in the Lehan Case.  See Ex. A to the Motion for Declaration.  The Lehan

Parties’ claims stem from Pinnacle Trust’s actions and/or inactions as Trustee of the Jeanne

Trust and the Pamela Trust including impermissible loans made to Madison Timber by

Foxglove LLC (“Foxglove”), a company owned by the Jeanne Trust and the Pamela Trust. 

The Lehan Parties alleged that Pinnacle Trust directed, controlled, managed, and

oversaw the formation of Foxglove and the preparation of its LLC Agreement, which

prohibits its managers from making loans to anyone, and the impermissible loans made by

Foxglove to Madison Timber, which were part of a ponzi scheme perpetrated by Adams and

others.  The funds loaned by Foxglove to Madison Timber were a majority of the assets

owned by the Jeanne Trust and the Pamela Trust, and the loss of such funds has resulted

in damages to the Lehan Parties due to Pinnacle Trust’s actions and/or inactions as Trustee

of such trusts.  The Lehan Parties asserted claims against Pinnacle Trust for breach of trust,

breach of fiduciary duty, breach of loyalty, and negligence/gross negligence.

On November 30, 2018, the Receiver issued a letter to all counsel in the Lehan Case

and stated that she was in the process of evaluating the claims of the Receivership Estate,

that she had not ruled out any claims against Pinnacle Trust, and that the Lehan Case, in

her opinion, should be stayed.  See Ex. B to the Motion for Declaration.  On December 3,

2018, Pinnacle Trust filed a Motion to Stay [MEC #27] arguing that the Lehan Case should

be stayed based on the November 30, 2018 letter from the Receiver.  See Ex. C to the

Motion for Declaration.
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On December 13, 2018, the Lehan Parties filed their Request for Additional Time to

Respond and Partial Response to the Motion to Stay All Proceedings [MEC #28] asking the

Chancery Court to delay any ruling on the Motion to Stay until discussions between counsel

for the Lehan Parties and the Receiver, which were ongoing at the time, had concluded.  See

Ex. D to the Motion for Declaration.  The Lehan Parties, however, did not concede that the

Lehan Case should be stayed due to the proceedings in this case.  Id.

On January 14, 2019, the Lehan Parties filed their Motion for Declaration [ECF #79]

and their Memorandum in Support [ECF #80] to request that this Court determine the

extent of the Receiver’s standing to pursue the Lehan Parties or any other person’s claims

(other than Adams or Madison Timber’s claims) against Pinnacle Trust and whether the

stay of litigation applied to the Lehan Case. 

On January 28, 2019, Alysson Mills, in her capacity as Receiver, filed her Response

to the Lehan Parties’ Motion for Declaration of Rights (the “Receiver’s Response”) [ECF

#84].  Also on January 29, 2019, the SEC filed its Response to the Motion for Declaration

of Rights (the “SEC’s Response”) [ECF #85].  Both the Receiver and the SEC argue that the

stay of litigation in the Order Appointing Receiver [ECF #33] applies to stay the litigation

in the Lehan Case because the Receiver has standing to assert claims against Pinnacle Trust

and, aside from the standing issue, the stay of litigation applies to prevent the dissipation

of the Receivership Property and/or Receivership Estate.  However, neither the Receiver

nor the SEC provided any specific facts or documents to substantiate that the Receiver may

have claims against Pinnacle Trust or that the Lehan Parties’ claims against Pinnacle Trust

may cause a dissipation of the Receivership Property and/or the Receivership Estate.
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III.   ARGUMENT AND AUTHORITIES

1. The stay of litigation does not apply to the Lehan Case because the
Receiver does not have standing to pursue the Lehan Parties’
claims in the such case as those claims are unique to the Lehan
Parties and do not belong to either the Receiver, the Receivership
Defendants, or any other investor in Madison Timber.

The stay of litigation in the Order Appointing Receiver [ECF #33] does not apply to

the Lehan Case because the Receiver lacks standing to pursue any claims, other than what

has previously been addressed by the Lehan Parties in the Motion for Declaration, against

Pinnacle Trust in such case.  The Lehan Parties’ claims against Pinnacle Trust are valid and

good claims supported by specific facts and documents.  See, generally, the Complaint

[MEC #33] and the exhibits thereto.   The Lehan Parties’ claims are for breach of trust,

breach of fiduciary duty, breach of loyalty or negligence/gross negligence against Pinnacle

Trust in its capacity as a Trustee.  Those claims are unique to the Lehan Parties as

beneficiaries of the Jeanne Trust and the Pamela Trust, and neither the Receiver, the

Receivership Defendants, nor any other investor in Madison Timber have claims against

Pinnacle Trust based on its actions and/or inactions as a Trustee.  The Receiver has even

acknowledged that the Lehan Parties’ have claims that are unique to them that are distinct

from any claims the Receiver may have.  See the Receiver’s Response [ECF #84] at pg. 4.

As such, the Receiver lacks standing to assert the Lehan Parties’ claims against Pinnacle

Trust.

To reiterate, “the standing question is whether the plaintiff has ‘alleged such a

personal stake in the outcome of the controversy’ as to warrant his invocation of federal-

court jurisdiction and to justify exercise of the court’s remedial powers on his behalf.”

Florida Dept. of Ins. v. Chase Bank of Texas Nat. Ass’n, 274 F.3d 924, 929 (5th Cir. 2001)
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(quoting Warth v. Seldin, 422 U.S. 490, 498-99 (1975)).  

As articulated by the [United States] Supreme Court in Lujan v. Defenders
of Wildlife, the elements of constitutional standing are: (1) that the plaintiff
have suffered an “injury in fact-an invasion of a legally protected interest
which is (a) concrete and particularized, and (b) actual or imminent”; (2) that
there is “a causal connection between the injury and the conduct complained
of”; and (3) that the injury is likely to be redressed by a favorable decision.

Id. (quoting Lujan v. Defenders of Wildlife, 504 U.S. 555, 560-61 (1992)).   “If the plaintiff

is not the party who sustained the concrete and particularized injury for which a remedy

is sought, and is not the assignee or designated representative of the injured party, then it

does not have standing.”  Id.  In the context of receivers, “[a]n equity receiver, like a

bankruptcy trustee, has standing for all claims that would belong to the entity in

receivership, and which would thus benefit its creditors and investors, but no standing to

represent the creditors and investors in their individual claims.”  Miller v. Harding, 248

F.3d 1127, *2 (1st Cir. 2000) (unpublished disposition) (citing Scholes v. Lehmann, 56 F.3d

750, 753 (7th Cir. 1995)).

Based on the particularized nature of the Lehan Parties’ claims, which are unique to

them, the Receiver lacks standing to pursue any of those claims.  Though the Receiver

admits that she does not seek to pursue the Lehan Parties’ claims per se, she does contend

that she has standing to assert other claims against Pinnacle Trust, and, even so, standing

is not an issue as the Order Appointing Receiver [ECF #33] confers the power to stay the

Lehan Case.  By making this argument, the Receiver attempts to distinguish the issue of the

Receiver’s standing to pursue certain claims and the application of the stay of litigation

based on the Order Appointing Receiver [ECF #33] as separate and distinct from each

other.  The issue of standing and the stay of litigation, however, are intertwined issues that
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cannot be separated.  

As defined in the Order Appointing Receiver [ECF #33], the stay of litigation applies

to proceedings involving: 

(1) the Receiver, in her capacity as Receiver; 

(2) any Receivership Property, wherever located;

(3) any of the Receivership Defendants, including subsidiaries and
partnerships; or 

(4) any of the Receivership Defendants' or Receivership Estate's past or
present officers, directors, managers, agents, or general or limited partners
sued for, or in connection with, any action taken by them while acting in such
capacity of any nature, whether as plaintiff, defendant, third-party plaintiff,
third-party defendant, or otherwise.

See Order Appointing Receiver [ECF #33] at pg. 13.  All of the above mentioned

proceedings require the Receiver to have standing.  A proceeding in which the Receiver is

a party or in which the Receivership Defendants are parties are clearly instances in which

the Receiver has standing as set forth in the applicable law.  See Lujan v. Defenders of

Wildlife, 504 U.S. 555, 560-61 (1992) (constitutional standing requirements); Miller, 248

F.3d at *2 (Receiver’s standing limited to claims on behalf of receivership defendants or to

claims that would benefit the receivership estate).  The Receiver, however, does not have

any claims in the Lehan Case either as a party herself or on behalf the Receivership

Defendants.  

As an initial point, it should be noted that Pinnacle Trust is not a Receivership

Defendant, and none of the Lehan Parties have assigned their claims to the Receiver or the

Receivership Defendants or designated them as a representative of the Lehan Parties. 

Florida Dept. of Ins., 274 F.3d at 929 (quoting Lujan, 504 U.S. at 560-61). Therefore, the
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Receiver cannot claim that she has standing on this basis. 

In their Complaint, the Lehan Parties alleged that Pinnacle Trust, as Trustee, caused

the Lehan Parties to suffer damages by taking actions and/or inactions concerning the

loaning of funds from the Jeanne Trust and the Pamela Trust, through Foxglove, to

Madison Timber.  Pinnacle Trust, in violation of the terms of the Trust Agreement creating

the Jeanne Trust and the Pamela Trust and in violation of the LLC Agreement for Foxglove,

which was agreed to and executed by Pinnacle Trust as Trustee of the Jeanne Trust and the

Pamela Trust, made impermissible loans to Madison Timber that were unsecured and for

consideration that was less than the amount loaned.  See Ex. A to the Motion for

Declaration generally.  In addition, the Lehan Parties alleged that the amounts loaned by

Pinnacle Trust to Madison Timber as the Trustee of the Jeanne Trust and the Pamela Trust

were a majority of the assets earned by such trusts.  Id.  The actions and/or inactions by

Pinnacle Trust described in the Complaint [MEC #33] caused a concrete and actual injury

to the Lehan Parties on which the Lehan Parties are likely to prevail as Pinnacle Trust, as

Trustee, clearly violated the terms of the Trust Agreement and the LLC Agreement, and

clearly failed to meet the standard of care of a Trustee in compliance with applicable

Mississippi law. 

In contrast, none of the claims by the Lehan Parties belong to the Receiver or the

Receivership Defendants. Pinnacle Trust was not acting as Trustee for the Receiver, the

Receivership Defendants, or any other investor in Madison Timber.  Pinnacle Trust did not

cause any injury to the Receiver, the Receivership Defendants, or any other investor in

Madison Timber as a Trustee and, as such, there are no trust claims, like the Lehan Parties’

claims, that can be pursued by any party other than the Lehan Parties.  Because the Lehan
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Parties’ claims are unique to them and neither the Receiver, the Receivership Defendants,

nor any other investor in Madison Timber has any cause of action that is the same as the

ones being pursued by the Lehan Parties, the stay of litigation should not apply to the Lehan

Case.

2. The stay of litigation should also not apply as Pinnacle Trust did
not provide services as Trustee of the Jeanne Trust and the Pamela Trust
as an agent or partner of any Receivership Defendant, Pinnacle Trust is
not in possession of any Receivership Property, and any action by the
Lehan Parties would not deplete the Receivership Estate.

As discussed above, the Receiver lacks standing to pursue any claims against

Pinnacle Trust in the Lehan Case as either a party or on behalf of the Receivership

Defendants, which are two of the four types of proceedings subject to the stay of litigation

as outlined in the Order Appointing Receiver [ECF #33].  As the Receiver lacks standing to

pursue those types of proceedings, the stay of litigation cannot apply on those bases.

Neither the Receiver nor the SEC wholly disputes this point. 

The Receiver and the SEC do, however, argue that the Receiver has standing to

pursue claims against Pinnacle Trust under the remaining two types of proceedings: those

in which Receivership Property is involved and those in which the Receivership Defendants

or Receivership Estate’s past or present officers, directors, managers, agents, or general or

limited partners are involved.  This argument by the Receiver and the SEC is essentially a

concession that the Receiver must have standing to pursue these types of claims, which are

likewise enumerated in the Order Appointing Receiver [ECF #33], and means that the stay

of litigation can only apply to those proceedings in which the Receiver has standing.  In

other words, if the Receiver lacks standing, the stay of litigation cannot apply.

In an attempt to establish her standing to pursue claims against Pinnacle Trust, the
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Receiver and the SEC argue that the Receiver “may” have claims against Pinnacle Trust on

the basis that Pinnacle Trust “may” be either an agent or partner of the Receivership

Defendants and/or that any action against Pinnacle Trust “could” result in the depletion of

“potential” assets of the Receivership Estate held by Pinnacle Trust.  The Receiver and the

SEC, however, do not provide any facts or documents to support their contentions that the

Receiver “may” have claims or “potential” assets of the Receivership Estate “may” be at risk

so that the stay of litigation would apply to the Lehan Case. Speculation or supposition, like

that proffered by the Receiver and the SEC, should never be a basis for the application of

the stay of litigation, and it should not be the case here.  As such, the stay of litigation

should not apply to the Lehan Case.

A. The Receiver and the SEC fail to establish that Pinnacle Trust
provided services as Trustee of the Jeanne Trust and the Pamela
Trust as an agent or partner of any Receivership Defendant.

First, the Receiver and the SEC argue that the Receiver “may” have claims against

Pinnacle Trust and therefore any other claims against Pinnacle Trust by any other parties

should be stayed.  The Receiver argues that she has standing to pursue certain claims such

as civil conspiracy, aiding and abetting, etc. and that she “may” have such claims against

Pinnacle Trust as Pinnacle Trust “may” be considered to be an agent or partner of the

Receivership Defendants.  The SEC, in addition to the Receiver’s arguments, contends that

the Receiver “may” have claims for fraudulent inducement and/or negligence because the

Lehan Parties’ “claims are predicated on impermissible loans that Pinnacle Trust caused

Foxglove to make to Madison Timber.”  See the SEC Response [ECF #85] at pg. 2.  The

Receiver and the SEC, however, make these allegations without any facts or documents in 

support of the same.
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After obtaining all of Adams and Madison Timbers’ financial records and having

several months to review and investigate the same, the Receiver has provided no facts or

documents to support her argument that she “may” have claims against Pinnacle Trust. 

After having the financial records for several months and investigating any claims that she

has, it is logical to conclude that if the Receiver had claims against Pinnacle Trust, she

would have already brought them or she could at least specify what those claims are and

what facts and documents she has to support the same.  The Receiver has not done so even

though she has already identified, investigated, pursued, negotiated and/or

settled/prosecuted numerous other claims against numerous other parties.  

In addition to this case, the Receiver has instituted two actions against additional

parties: (1) the action styled Alysson Mills vs. Michael D. Billings, et al., No. 3:18-cv-00679,

in the United States District Court for the Southern District of Mississippi, Northern

Division (the “Billings Case”); and (2) the action styled Alysson Mills vs. Butler Snow, et

al., No. 3:18-cv-00866, in the United States District Court for the Southern District of

Mississippi, Northern Division (the “Butler Snow Case”).

The Billings Case was filed on October 1, 2018, against Michael D. Billings and MDB

Group, LLC; Terry Wayne Kelly, Jr. and Kelly Management, LLC; and William B. McHenry,

Jr. and First South Investments, LLC and seeks to recover “commissions” received by those

individuals and entities from the Receivership Defendants.  The Receiver has already

settled with Terry Wayne Kelly, Jr. and Kelly Management, LLC (the “Kelly Parties”) in that

case. The Butler Snow Case was filed on December 19, 2018, against Butler Snow LLP,

Butler Snow Advisory Services, LLC, Matt Thornton, Baker, Donelson, Bearman, Caldwell

& Berkowitz, PC, Alexander Seawright, LLC, Brent Alexander, and Jon Seawright
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(sometimes collectively the “Butler Snow Defendants”).  The Butler Snow Case was filed

based on the theory that the actions by the Butler Snow Defendants contributed to the

success of the ponzi scheme, which in turn contributed to the debts of the Receivership

Estate.  

The Receiver alleges that Pinnacle Trust “may” have committed actions similar to

those of the Butler Snow Defendants, which would confer standing on the Receiver to

pursue claims against Pinnacle Trust and would support the application of the stay of

litigation to the Lehan Case.  The Receiver, however, has failed to establish that Pinnacle

Trust acted in such a way as to be an agent or partner of Madison Timber.  Unlike the

defendants in the Butler Snow Case, the Receiver has not established a relationship

between Pinnacle Trust and the Receivership Defendants that would support an action

against Pinnacle Trust.  Unlike Butler Snow LLP and Butler Snow Advisory, which

contracted with and provided services for the Receivership Defendants, and unlike Baker

Donelson, which supported Brent Alexander and Jon Seawright’s recruitment of investors

in Madison Timber, the Receiver has not offered any evidence that Pinnacle Trust

performed any services for Madison Timber and/or Adams and/or promoted investment

in Madison Timber that would support any clawback action as asserted in the Butler Snow

Case.  If the Receiver had such information concerning Pinnacle Trust, she clearly would

have filed suit against Pinnacle Trust alleging the same by now. 

In addition to the institution of the Billings Case and the Butler Snow Case, the

Receiver has managed to settle claims with Frank Zito and the University of Mississippi’s

Ole Miss Athletic Foundation in this case.  If the Receiver was able to identify, investigate

and settle claims against the Ole Miss Alumni Foundation, Frank Zito, and the Kelly Parties,
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and pursue two additional suits, then surely she has had sufficient time to identify and

investigate any claim she may have against Pinnacle Trust so that she would be able to say

more in her Response than simply that she “may” have claims against Pinnacle Trust.  If the

Receiver has claims against Pinnacle Trust, then she should be required to specify those

claims and the facts which support same so the Court can determine if such claims are valid

and decide whether the same would justify the application of the stay to the Lehan Case.

Even so, the Lehan Parties’ claims against Pinnacle Trust, which as discussed above are

valid and good claims, should not be stayed based on the Receiver’s

unsupported/speculative arguments that she “may” have a claim against Pinnacle Trust.

As for the SEC’s argument that the Lehan Parties’ claims are predicated on

impermissible loans to Madison Timber, which may support claims by the Receiver for

fraudulent inducement and/or negligence, this contention is incorrect.  The Lehan Parties'

claims are not necessarily predicated on impermissible loans made to Madison Timber. 

Rather, the Lehan Parties would be able to assert these claims concerning any loan made

by Pinnacle Trust as Trustee through Foxglove because Foxglove’s LLC Agreement does not

allow its Manager (i.e. Pinnacle Trust) to make any loan to anyone.  Therefore, it is Pinnacle

Trust’s action in making a loan that is impermissible under Foxglove’s LLC Agreement, not

the fact that the loan was made to Madison Timber.  It is merely incidental that those

impermissible loans were made to Madison Timber and that fact does not support any

claim the Receiver may have against Pinnacle Trust.

B.  Pinnacle Trust is not in possession of any Receivership Property,
and any action by the Lehan Parties would not deplete the
Receivership Estate. 

The Receiver and the SEC also argue that the Lehan Parties’ claims against Pinnacle
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Trust “could” diminish the Receivership Estate because Pinnacle Trust may have “potential”

assets of the Receivership Estate and any recovery by the Lehan Parties against Pinnacle

Trust “may” reduce the amounts available for the Receiver to recover from Pinnacle Trust

if the Receiver has any claims against Pinnacle Trust.  In order for Pinnacle Trust to have

assets of the Receivership Estate, Pinnacle Trust must be in possession of Receivership

Property or the Receiver must have claims against Pinnacle Trust to recover assets from

Pinnacle Trust that could then be placed in the Receivership Estate for distribution to

victims of the ponzi scheme.  As discussed above, however, the Receiver has provided no

facts or documents to support her argument that she “may” have claims against Pinnacle

Trust such that Pinnacle Trust would hold assets of the Receivership Estate.  As stated

above, the Receiver has had several months to identify, investigate and pursue such claims

against Pinnacle Trust, but has not done so, and the Receiver’s speculation and

suppositions concerning potential claims she may have is not sufficient to establish that she

has standing to pursue any claims concerning the Receivership Estate against Pinnacle

Trust or that the stay of litigation applies to the Lehan Case based on any of those claims.

As an initial point, the Receiver does not argue, and the Lehan Parties do not assert,

that Pinnacle Trust is in actual possession of any Receivership Property, which would be

a ground on which to support the stay of litigation.  Instead, the Receiver argues that she

“may” have claims against Pinnacle Trust to recover money that may then be collected by

the Receiver and placed into the Receivership Estate for distribution to the victims of the

ponzi scheme.  According to the Receiver, because Pinnacle Trust “may” hold potential

assets of the Receivership Estate, the stay of litigation applies to the Lehan Case to prevent

the depletion or diminution of the Receivership Estate that may occur if the Lehan Parties
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prevail in their suit against Pinnacle Trust.  The stay of litigation, however, is inapplicable

under this theory because neither the Receiver nor the SEC can demonstrate that the

Receiver actually has claims against Pinnacle Trust or, if the Receiver does actually have

any claims against Pinnacle Trust, that any recovery by the Lehan Parties would diminish

any assets of Pinnacle Trust that may be available to the Receivership Estate.  

The Receiver argues that the stay of litigation would apply to any potential

Receivership Assets that may be recovered through claims by the Receiver.  The Receiver

relies on S.E.C. v. Stanford Intern. Bank Ltd., 424 Fed. App’x. 338, 340 (5th Cir. 2011) and 

S.E.C. v. Faulkner, 2018 WL 5279321 *4 (October 24, 2018 N.D. Texas) to support her

argument that a potential suit over potential assets of the Receivership Estate is sufficient

to apply the stay of litigation to the Lehan Case.  Though the stays of litigation in the

Stanford and Faulkner case are similar to the stay of litigation in the Order Appointing

Receiver in this case, the facts of those cases are readily distinguishable from the Lehan

Case.

In the Stanford case, the Fifth Circuit affirmed the application of the stay to

individual investors’ actions against their financial advisors for advising them to make

investments in the Stanford ponzi scheme.  Stanford, 424 Fed. App’x at 340.  The Fifth

Circuit concluded that the interests in preserving the receivership estate outweighed the

interests of the investors in prosecuting their individual claims.  Id. at 341.  While at first

blush the Stanford case and the Lehan Case appear similar, the two are factually

distinguishable.  First, the financial advisers in Stanford were already parties to an ancillary

action filed by the Receiver, and any action against the financial advisors could deplete

assets of the Receivership Estate.  Id.  As discussed above, the Receiver has failed to file any
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claims against Pinnacle Trust and has not offered any facts or documents that would

support any claims against Pinnacle Trust.  Second, the Fifth Circuit found that there had

not been a determination of whether any insurance proceeds from any insurance policies

would cover the financial advisors, and because of that any recovery against the financial

advisors could deplete the receivership estate.  Id.  Upon information and belief, the Lehan

Parties assert that there is an insurance policy that would cover their claims against

Pinnacle Trust and any proceeds from that policy would be sufficient to cover any recovery

against Pinnacle Trust such that the Receivership Estate would not be depleted.  Even if this

Court finds that such a determination has not been made, this Court should at the very least

allow the Lehan Parties to proceed with discovery to make such determination as discussed

more thoroughly below.  As such, the reasoning of the Fifth Circuit in applying the stay in

the Stanford case is distinguishable from the Lehan Case and should not be applied to the

same. 

The Faulkner case involved litigation where two former directors and officers of the

Receivership Defendant sued an accounting firm that completed work for the Receivership

Defendant in a state court proceedings.  Faulkner, 2018 WL 5279321 at *1-2.  This differs

from this case and the Lehan Case as Pinnacle Trust was neither an officer or director of the

Receivership Defendants.  The Receiver does argue that Pinnacle Trust could be an agent

or partner of the Receivership Defendants, but, as discussed above, she fails to offer any

facts or documents that would support this supposition.  

Second, the Faulkner Court found the potential assets in the receivership estate in

the state court proceeding stemmed from potential clawback claims to recover payments

made to the accounting firm by the Receivership Defendant.  Id. In this case, upon
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information and belief, the Receiver is in possession of all of the Receivership Defendants’

financial information, which would demonstrate any payments made to Pinnacle Trust by

the Receivership Defendants.  If any payments existed from the Receivership Defendants

to Pinnacle Trust, then the Receiver would know about the same and could have already

established claims and filed suit against Pinnacle Trust.  She has not done so, even after

several months of investigation. 

The Receiver merely speculates that she may have claims against Pinnacle Trust and

may be able to make a recovery against Pinnacle Trust, which would impact the

Receivership Estate.  After having several months to identify, investigate, pursue, negotiate

and/or prosecute a claim for damages that she may have against Pinnacle Trust, the

Receiver has not provided any facts or documentation to substantiate a specific or even

general amount of damages that she claims she may be entitled to from Pinnacle Trust.

Without any definitive showing that the Receiver has any claims against Pinnacle Trust and

without any clear indication as to how much, if any, Pinnacle Trust may be liable to the

Receivership Estate for, the Receiver’s arguments concerning the same are unsupported

and merely speculative.  The Lehan Parties' claims against Pinnacle Trust, which as

discussed above are valid and good claims, should not be stayed based on the Receiver's

unsupported/speculative arguments that the Lehan Parties’ claims against Pinnacle Trust

may impact or diminish the Receivership Estate.  

In addition, the Receiver and the SEC fail to address the point raised in the Motion

for Declaration that the Lehan Parties’ claims against Pinnacle Trust are trust claims that

are typically covered by a trustee liability insurance policy, which policy would not cover

any claims the Receiver may have against Pinnacle Trust.  If the Receiver does have any
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claims against Pinnacle Trust, which according to her could be claims for civil conspiracy,

aiding and abetting, etc., such claims would not be covered under a trustee liability

insurance policy.  In the Motion for Declaration, the Lehan Parties asserted that their

claims, which are trust claims that are unique to them, are believed to be covered by a

liability insurance policy insuring Pinnacle Trust's actions and/or inactions as the Trustee

of the Jeanne Trust and the Pamela Trust.  This type of coverage would not benefit the

Receivership Estate because the Receiver, either in her own capacity or on behalf of the

Receivership Defendants, would have no cause of action that would be covered under such

policy.  Pinnacle Trust did not act as a Trustee for the Receiver, the Receivership

Defendants, or, to the Lehan Parties' knowledge, any other investors in Madison Timber. 

Accordingly, the Receiver would not have any claims against Pinnacle Trust for the breach

of trust, breach of fiduciary duty, breach of loyalty, or negligence/gross negligence relating

to the administration of a trust.  Upon information and belief, Pinnacle Trust has such a

policy with policy limits that are sufficient to cover all damages sought by the Lehan Parties

in the Lehan Case. Therefore, the Lehan Parties’ claims against Pinnacle Trust and any

recovery they receive through a trustee liability insurance policy covering Pinnacle Trust

would not diminish the Receivership Estate and should not be a basis for an application of

the stay to the Lehan Case.  

4. Even if the Receiver has standing to pursue claims against
Pinnacle Trust, the Lehan Parties should be granted relief from
the stay of litigation as the application of the stay to the Lehan
Case would be extremely prejudicial to the Lehan Parties and
would be unjust and inequitable. 

Even if this Court finds the Receiver has standing to pursue claims against Pinnacle

Trust or that the stay of litigation should apply concerning Pinnacle Trust for any reason,
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the Lehan Parties should be granted relief from the stay of litigation because the application

of such stay would be extremely prejudicial, unjust, and inequitable.  If the stay were to

apply, the Lehan Parties’ could suffer irreparable harm as the application of the stay to the

Lehan Case would mean that the Lehan Parties would not be able to conduct discovery

needed to help preserve evidence (i.e. testimony and documents) supporting their claims. 

Further, the Lehan Parties should be granted relief from the stay as the Lehan Parties’

claims should be covered by Pinnacle Trust’s liability insurer, and such a relief from the stay

would follow the practice of bankruptcy courts, which regularly grant relief from a stay or

injunction so a party can pursue an action against a debtor to the extent such debtor has

liability insurance concerning the same.  For the reasons argued above, the stay should not

apply.  But if this Court determines that the stay should apply, this Court should lift or

modify the stay to allow the Lehan Parties to conduct discovery to preserve their claims,

should allow the Lehan Parties to pursue their claims in order to prove Pinnacle Trust’s

liability such that the they may pursue an action against Pinnacle Trust’s liability insurer

or this Court should limit the stay in time and scope so as not to cause irreparable harm or

extreme prejudice to the Lehan Parties.

First, the application of the stay would compromise the Lehan Parties’ claims by

preventing discovery, which could lead to spoliation of evidence.  Memories fade and

documents get lost or destroyed over time.  Although parties in litigation have obligations

to maintain their documents relative to the claims and defenses at issue in the litigation,

non-party witnesses have no such obligations.  In addition, whether you are dealing with

a party or a non-party, the only way to truly preserve their memory of something is to

record it while it is still fresh and clear.  Applying the stay to the Lehan Case would be
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extremely prejudicial to the Lehan Parties because it would effect the Lehan Parties’ ability

to preserve evidence (i.e. testimony and documents) for their claims against Pinnacle Trust. 

If this Court finds the stay should apply to claims against Pinnacle Trust, then the

Court should allow the Lehan Parties to conduct discovery in the Lehan Case. In order to

preserve their claims and evidence, the Lehan Parties would need to conduct the following

discovery:

(1) The depositions of the designated corporate representatives of Pinnacle
Trust; 

(2) The depositions of non-party witnesses, including, but not limited to, the
depositions of Stacy Wall, Pat Kingsmill, Randy Shell, and T. Walton Dallas;

(3) A request for production of documents from Pinnacle Trust including, but
not limited to, copies of Pinnacle Trust’s entire file on the Jeanne Trust, the
Pamela Trust and Foxglove, LLC; copies of Pinnacle Trust’s policies and
procedures for its services as a Trustee of any trust during the time periods
Pinnacle Trust has served as the Trustee of the Jeanne Trust and the Pamela
Trust; copies of all communications/correspondence with anyone, including
the Lehan Parties, concerning the Jeanne Trust, the Pamela Trust and/or
Foxglove, LLC; copies of all trustee or professional liability insurance policies
issued to Pinnacle Trust which may provide any coverage, indemnification or
defense for the claims asserted by the Lehan Parties; and copies of any
agreements, communications or correspondence between Pinnacle Trust and
Adams or Madison Timber during the time period of January 1, 2011 to the
present.

If the stay must apply to claims against Pinnacle Trust, then this Court should allow the

Lehan Parties to conduct discovery at the very least so that the Lehan Parties are not

irreparably damaged.

Further, if the Court finds the stay should apply to claims against Pinnacle Trust,

then the Court should grant relief from the stay to the Lehan Parties to pursue claims

against Pinnacle Trust that are covered by insurance.  In the bankruptcy context, relief from

stays or discharge injunctions are typically granted to allow a party to pursue claims against
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a debtor to the extent that there is liability insurance coverage because such claims would

not impact the bankruptcy estate.  Despite the application of the automatic stay and the

discharge injunction in bankruptcy proceedings, creditors of the debtor and the debtor’s

bankruptcy estate are typically allowed to pursue claims against a debtor to the extent such

claims are covered by an insurance policy because such claims do not impact the debtor or

diminish the debtor’s estate.  See Matter of Edgeworth, 993 F. 2d 51, 56 (5th Cir. 1993)

(relief from Chapter 7 discharge injunction granted to allow claims to extent of insurance

coverage as such claims did not impact the bankruptcy estate); In re Honosky, 6 B.R. 667,

670 (Bankr. S.D. W.V. 1980) (relief from automatic stay granted to allow claims against

debtor to extent of debtor’s insurance coverage as no part of bankruptcy estate in is

“jeopardy”).  Though the stay of litigation and bankruptcy stays/injunctions are not the

same, the underlying policies should be the same with regard to insurance coverage.  Just

as a party may pursue claims that are covered by insurance against a debtor, the Lehan

Parties should be able to pursue claims against Pinnacle Trust to the extent they are covered

by insurance.  Upon information and belief, all of the Lehan Parties’ claims against Pinnacle

Trust that are covered under a liability insurance policy, which means the Receivership

Estate would not be depleted in any way.  As such, the Lehan Parties should be granted

relief from the stay if the Court finds the stay of litigation applies to claims against Pinnacle

Trust.

IV.  CONCLUSION

Based on the above, the stay of litigation does not apply to the Lehan Case because

the Lehan Parties’ claims are separate and distinct from those that could be asserted by the

Receiver or any other investor in Madison Timber.  Further, the Receiver offers no facts or
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documents that would support her suppositions and unsupported allegations that she

“may” have claims against Pinnacle Trust as she has not demonstrated that Pinnacle Trust

acted an agent or partner of the Receivership Defendants that would merit staying the

Lehan Case, the Receiver fails to establish that Pinnacle Trust actually possesses any assets

of the Receivership Estate, and, even so, the Receiver fails to establish that any recovery by

the Lehan Parties would deplete any potential assets of the Receivership Estate.  Because

Receiver fails to establish standing to pursue any claims against Pinnacle Trust, the stay of

litigation in the Order Appointing Receiver [ECF #33] does not apply to the Lehan Case. 

Considering the above, it would be extremely prejudicial to the Lehan Parties for the

Lehan Case to be stayed.  The Lehan Parties' claims in the Lehan Case are so separate and

distinct from any potential claim the Receiver or an investor of Madison Timber could

assert, that applying the stay of litigation to the Lehan Case would amount to a deprivation

or taking of the Lehan Parties' rights and would cause irreparable harm to them.  If the

Lehan Case were stayed, then the Lehan Parties' claims could be compromised by the

possibility of spoliation of evidence, by the loss of witnesses or witness accounts, and by

other risks associated with the delay of litigation for an indefinite period of time.  If this

Court does find that the stay of litigation applies, then the Lehan Parties respectfully

request that the stay be lifted and that the Lehan Parties be allowed to conduct discovery

as indicated above and/or be allowed to pursue their claims against Pinnacle Trust to the

extent such claims are covered by a trustee liability insurance policy or similar professional

liability insurance policy that does not provide coverage for the type claims the Receiver

indicates that she “may” have against Pinnacle Trust.  

If this Court determines that the stay is applicable to the Lehan Case because the
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Receiver “may” have claims against Pinnacle Trust, then so as not to prejudice the Lehan

Parties' claims against Pinnacle Trust, the Court should require the Receiver to bring any

claims she "may" have against Pinnacle Trust by a certain date in the near future and if she

doesn't, then lift the stay as to the Lehan Parties.  In addition, if the Receiver does pursue

claims against Pinnacle Trust, she should be prohibited from making any agreements with

Pinnacle Trust that would in any way limit, bar or release the Lehan Parties' claims against

Pinnacle Trust as she has no standing to make any such agreements for or on behalf of the

Lehan Parties.

RESPECTFULLY SUBMITTED, this the 11th day of February, 2019.

JEANNE LEHAN, ON BEHALF OF
THE BENEFICIARIES OF THE 
JEANNE M. LEHAN TRUST AND 
PAMELA LEHAN-SIEGEL, ON 
BEHALF OF THE BENEFICIARIES
OF THE PAMELA LEHAN-SIEGEL TRUST

By: /s/ G. Todd Burwell                                            

OF COUNSEL:

John Davidson (MSB #9073)
jdavidson@dbslawfirm.net 
DAVIDSON BOWIE, PLC
2506 Lakeland Drive, Suite 501
Flowood, MS 39232
Tel: 601-932-0028

G. Todd Burwell (MSB #8832)
tburwell@gtbpa.com
Emily K. Lindsay (MSB #104963)
elindsay@gtbpa.com
G.  TODD BURWELL, P.A.
618 Crescent Blvd., Suite 200
Ridgeland, MS  39157
Tel: 601-427-4470
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CERTIFICATE OF SERVICE

I, G. Todd Burwell, one of the attorneys for the Lehan Parties, do hereby certify that

on this the 11th day of February, 2019, I electronically filed the foregoing with the Clerk of

Court using the CM/ECF system. I certify that I have this day forwarded via the ECF

system, a true and correct copy of the foregoing to all counsel of record who have registered

with that system in this case.  In addition, a true and correct copy of the foregoing has been

sent via email and/or U.S. Mail to:

Luke Dove
Dove and Chill
1020 Highland Col Pkwy Ste 412
Ridgeland, MS 39157-8719
lukedove@dovechill.com 
Attorney for Pinnacle Trust Company, LLC

 /s/ G. Todd Burwell                                     
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