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IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF MISSISSIPPI
NORTHERN DIVISION
ALYSSON MILLS, IN HER CAPACITY
AS RECEIVER FOR ARTHUR LAMAR
ADAMS AND MADISON TIMBER
PROPERTIES, LLC
vs.

PLAINTIFF

CASE NO. 3:18-cv-866-CWR-FKB

BUTLER SNOW LLP; BUTLER SNOW
ADVISORY SERVICES, LLC; MATT
THORNTON; BAKER, DONELSON,
BEARMAN, CALDWELL & BERKOWITZ
PC; ALEXANDER SEAWRIGHT, LLC;
BRENT ALEXANDER; and JON
SEAWRIGHT

DEFENDANTS

REPLY BRIEF IN SUPPORT OF MOTION TO DISMISS FILED BY ALEXANDER
SEAWRIGHT, LLC AND BRENT ALEXANDER

Despite failing to set forth any facts to demonstrate that the Alexander Seawright
Defendants 1 knew about the Ponzi scheme or that they owed any duty to Madison Timber or
Adams, which are key elements of her claims in Counts I, II, III, V, and VI, the Receiver admits
that the amended complaint sets forth her “best case.” Doc. 66 at 2. It is now abundantly clear
that the Receiver is unable to state a claim against the Alexander Seawright Defendants under
Counts I, II, III, V, and VI, and the Court therefore should dismiss those claims with prejudice.
First, the Receiver lacks standing to bring her tort-based claims against the Alexander
Seawright Defendants. Under controlling Fifth Circuit law, the Receivership Estate’s unpaid
liabilities to third parties do not qualify as injuries to the Estate. That the Receiver purports to
1

Brent Alexander (“Alexander”) and Alexander Seawright, LLC (“Alexander Seawright”) will be
collectively referred to herein as the “Alexander Seawright Defendants.” Because Jon Seawright
(“Seawright”) filed individual bankruptcy, the motion at hand does not at this time seek adjudication of
any claims against Mr. Seawright individually, as acknowledged by the Receiver. Doc. 66 at 1.
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have assignments of claims from third-party lenders does not solve her lack of standing problem.
She has not produced the purported assignments or otherwise disclosed any details concerning
them, and her bald allegations concerning the assignments are insufficient for standing purposes.
Second, even if the Receiver has standing, her claims in Counts I, II, V, and VI are due to
be dismissed with prejudice because the Receiver has again failed to adequately plead the
knowledge element that is required to state claims for civil conspiracy, civil aiding and abetting,
RICO, and joint venture liability. Indeed, the only allegations in the entire amended complaint
regarding the Alexander Seawright Defendants’ purported knowledge of the fraud state: (1) “In
view of the numerous red flags . . . Defendants knew or should have known that Madison Timber
was a Ponzi scheme;” and (2) “Alexander and Seawright falsely represented that they personally
inspected the timber and ‘mill contracts’ underlying each investment,” which “give[s] rise to the
strong inference that they knew Madison Timber was a Ponzi scheme.” Doc. 57 at ¶¶ 130, 131,
141, 142, 151, 168. Such conclusory allegations are insufficient as a matter of law.
Third, the Receiver’s negligence-based claims in Count III are due to be dismissed with
prejudice because the Receiver fails to state any duty that is owed by the Alexander Seawright
Defendants to Adams or Madison Timber.
Fourth, because the Receiver stands in the shoes of Adams and Madison Timber, the
primary wrongdoers, the Court should dismiss the claims against the Alexander Seawright
Defendants in Counts I, II, III, V, and VI pursuant to the doctrine of in pari delicto.
And finally, the Court should dismiss the Receiver’s claims against Alexander
individually because the Receiver has not sufficiently alleged facts to allow her to pierce the
limited liability company veil of Alexander Seawright, LLC. 2
2

The Alexander Seawright Defendants have produced to the Receiver in good faith all documents,
emails, correspondence, text messages, and other information in their possession that might be relevant to

2
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ARGUMENT
I.

The Receiver lacks standing to bring tort claims against the Alexander Seawright
Defendants on behalf of Adams and Madison Timber.
The Receiver attempts to blur the lines between her fraudulent transfer claims, for which

she has standing, and her alleged tort claims, for which she does not have standing. 3 Under
Latitude Solutions, Inc. v. DeJoria, the Receivership Estate’s unpaid debts to creditors do not
qualify as “injuries” to the estate and do not therefore bestow Article III standing upon the
Receiver. 922 F.3d 690, 696 (5th Cir. Apr. 30, 2019). The Receiver argues DeJoria is not
controlling because the trustee in that case was seeking to recover damages arising from a debt
owed by the estate to a single creditor, Jabil, as opposed to debts owed by the estate to multiple
creditors, as in this case. That is a distinction without a difference. DeJoria holds that the
creditor’s injury belongs to the creditor, not the estate, regardless of the number of creditors.
The Receiver states that Zacarias v. Stanford International Bank, Limited (Willis), 2019
WL 6907376 (5th Cir. Dec. 19, 2019), “wholly undermines” the Defendants’ arguments on
standing. Doc. 66 at 6, 11. Not so. In Willis, the receiver sued two of Stanford’s insurance
brokers, BMB and Willis. The Fifth Circuit noted that “BMB and Willis had performed
insurance assessments on all aspects of Stanford’s businesses, such that they enjoyed full
understanding of operations” and “knew that [the investments] financed an illiquid real-estate
fund and that the quality and risk of the underlying investments had not been disclosed to
investors.” Willis, 2019 WL 6907376 at *2. The issue in Willis was whether the receiver could
the Receiver’s claims. See Doc. 57 at ¶¶ 73, 74, 78, 80. If facts existed that would allow the Receiver to
cure the defects of her complaint, she would have alleged them. Such facts do not exist.
3

Standing “‘is not dispensed in gross;’” the Receiver “must ‘clearly allege facts demonstrating’ each
element” of standing “‘for each claim’” and “‘for each form of relief that is sought.’” Town of Chester,
N.Y. v. Laroe Estates, Inc., 137 S. Ct. 1645, 1650 (2017) (quoting Davis v. Fed. Election Comm’n, 554
U.S. 724, 734 (2008)); Spokeo, Inc. v. Robins, 136 S. Ct. 1540, 1547 (2016) (quoting Warth v. Seldin, 422
U.S. 490, 518 (1975)). The Receiver failed to do so.

3
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agree to bar claims of plaintiffs not before the court. Id. at *6. Whether the receiver had standing
to bring claims against the defendants was not an issue. Id. at *9 (“There is no dispute that the
receiver and Investors’ Committee had standing to bring their claims against Willis and BMB.”).
Rather, the Court reiterated that the receiver “is entitled to pursue the corporation’s
claims” because the receiver is “standing in the shoes of the injured corporation.” Id. at *7. The
receiver “may systematically use ancillary litigation against third-party defendants to gather the
entity’s assets,” but under DeJoria, such assets do not include debts owed by the estate to third
parties. Id. To be clear, the receiver in Willis sought to “bring only the claims of the Stanford
entities—not of their investors—”because a “‘federal equity receiver has standing to assert only
the claims of the entities in receivership, and not the claims of the entities’ investor-creditors.’”
Id. at *9 and n.61 (quoting Janvey v. Democratic Senatorial Campaign Comm., Inc., 712 F.3d
185, 190 (5th Cir. 2013)). A “‘receiver does not have standing to sue on behalf of the creditors
of the entity in receivership” because, “[l]ike a trustee in bankruptcy or for that matter the
plaintiff in a derivative suit, an equity receiver may sue only to redress injuries to the entity in
receivership.’” Id. (quoting Scholes v. Lehmann, 56 F.3d 750, 753 (7th Cir. 1995)). The Receiver
therefore has standing only to assert claims of Madison Timber and Adams.
The Receiver also cites Securities and Exchange Commission v. Stanford International
Bank, Limited (Lloyds), 927 F.3d 830 (5th Cir. 2019), where the Fifth Circuit discussed the
“principle that the receiver collects and distributes only assets of the entity in receivership.” 927
F.3d at 841. The Receiver’s rights are “‘limited to those of the receivership entities.’” Id.
(quoting Wuliger v. Mfr’s. Life Ins. Co., 567 F.3d 787, 794 (6th Cir. 2009)). If the “‘receivership
entities . . . would have lacked standing,’” then “‘the Receiver also lack[s] standing.’” Id.
Contrary to the Receiver’s position, Lloyds makes clear that the Receiver may not bootstrap

4
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herself into the shoes of creditors for the purposes of asserting claims that do not belong to the
Receivership Estate. Again, blurring the lines between her fraudulent-transfer claims and the tort
claims, the Receiver concludes: “The Receiver alleges an injury-in-fact.” Id. But the Receiver
has not alleged an injury to the Receivership Estate for standing to bring the alleged tort claims.
The Receiver argues she has standing because third-party lenders have purportedly
assigned their claims to her. The Receiver has not offered any details of the assignments, the
nature or scope of the claims assigned, or the identity of the assignors. Instead, the Receiver
argues the “assignors’ claims are the very claims the amended complaint alleges.” Doc. 66 at 14.
That is insufficient under Rules 12(b)(1) and 12(b)(6). 4 The Receiver cites no authority to
support her position that “fair notice of a claim” does not require disclosing the substance of the
claim or the identity of the claimant. And that is not the law. Rather, “it is the burden of the party
who seeks the exercise of jurisdiction in his favor, clearly to allege facts demonstrating that he is
a proper party to invoke judicial resolution of the dispute.” FW/PBS, Inc. v. City of Dallas, 493
U.S. 215, 231 (1990) (citations omitted). The Receiver’s bald allegations related to assignments,
without any shred of factual support, are insufficient to state an injury for standing purposes or to
otherwise state a claim with the requisite clearness to allow a response.
II.

Counts I, II, III, V, and VI of the amended complaint do not state a claim upon
which relief may be granted against the Alexander Seawright Defendants.
“‘Dismissal is proper if the complaint lacks an allegation regarding a required element

necessary to obtain relief.’” Blackburn v. City of Marshall, 42 F.3d 925, 931 (5th Cir. 1995)
(quoting 2A Moore’s Federal Practice ¶ 12.07 at 12–91) (internal brackets omitted). “When

4

The Court should “‘accept all well-pleaded facts as true’” but should not “‘accept as true conclusory
allegations or unwarranted deductions of fact.’” Great Plains Trust Co. v. Morgan Stanley Dean & Witter
& Co., 313 F.3d 305, 312-13 (5th Cir. 2002) (emphasis added) (quoting Jones v. Greninger, 188 F.3d
322, 324 (5th Cir. 1999)). A court should not accept “conclusory allegations, unwarranted factual
inferences, or legal conclusions.” Ferrer v. Chevron Corp., 484 F.3d 776, 780 (5th Cir. 2007).

5

Case 3:18-cv-00866-CWR-FKB Document 68 Filed 01/24/20 Page 6 of 22

considering a motion to dismiss for failure to state a claim . . . conclusory allegations or legal
conclusions masquerading as factual conclusions will not suffice to prevent a motion to dismiss.”
Fernandez–Montes v. Allied Pilots Ass’n, 987 F.2d 278, 284 (5th Cir. 1993)). A close reading of
the amended complaint and the Receiver’s response brief confirms that, even if the Receiver has
standing, she is simply unable to allege facts to show that the Alexander Seawright Defendants
(a) knew Adams was operating a Ponzi scheme, (b) acted with the purpose of furthering the
fraudulent scheme, or (c) owed any legal duty to Adams or Madison Timber.
A.

The Court should dismiss Counts I, II, V, and VI because the Receiver has
not sufficiently pled the required element that the Alexander Seawright
Defendants knew Madison Timber was a Ponzi scheme.

The Receiver is required under Mississippi law to plead facts demonstrating that the
Alexander Seawright Defendants knew Madison Timber was a Ponzi scheme in order to survive
the motion to dismiss. The Receiver failed to do so. For the knowledge element of her claims, the
Receiver alleges only that the Alexander Seawright Defendants (1) “knew or should have known
that Madison Timber was a Ponzi scheme” based on purported “red flags”; and (2) “falsely
represented that they personally inspected the timber and ‘mill contracts’ underlying each
investment” which allegedly “give[s] rise to the strong inference that they knew Madison Timber
was a Ponzi scheme.” Doc. 57 at ¶¶ 130, 131, 141, 142, 151, 168. Neither allegation is sufficient.
First, the allegation that the Alexander Seawright Defendants “knew or should have
known” Madison Timber was a Ponzi scheme due to purported “red flags” is the epitome of a
“legal conclusion masquerading as factual conclusions” which should not “suffice to prevent a
motion to dismiss.” Fernandez–Montes, 987 F.2d at 284. In fact, the amended complaint
contains zero facts establishing the Alexander Seawright Defendants actually were aware Adams
was operating a Ponzi scheme. The Receiver clings to her citation of “numerous red flags” in
paragraphs 102-107 of the amended complaint, which the Receiver claims “should have alerted
6
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Alexander Seawright that Madison Timber was a Ponzi scheme.” Doc. 66 at 20. But those
allegations are merely recitations of what the Receiver thinks the Alexander Seawright
Defendants should have done in dealing with Adams. See Doc. 57 at ¶ 102–107. Those
allegations do not set forth facts demonstrating the required knowledge element.
Second, the Receiver alleges: “Alexander and Seawright falsely represented that they
personally inspected the timber and ‘mill contracts’ underlying each investment” which “give[s]
rise to the strong inference that they knew Madison Timber was a Ponzi scheme.” Doc. 57 at ¶
93–95, 130–31, 141–42, 151, 168; see also Doc. 66 at 19. Even if those allegations are accepted
as true—and they are not because they are not well pled—they do not demonstrate that
Alexander and Seawright were aware Adams was operating a Ponzi scheme. 5 And assuming
arguendo that the Alexander Seawright Defendants were obligated to inspect the timber and mill
agreements, the false allegation that they failed to do so obviously does not equate to an
allegation that they failed to do so because they knew Adams was operating a Ponzi scheme.
Accordingly, the Court should dismiss Counts I, II, V, and VI with prejudice.
1.

Failure to state a claim for “civil conspiracy” (Count I)

Contrary to the Receiver’s allegations, to state a claim for civil conspiracy, the Receiver
must sufficiently plead facts to show that the Alexander Seawright Defendants knew Adams was
operating a fraudulent scheme and agreed to unlawfully conspire with him to further the scheme.
The Receiver pleads no such facts in the amended complaint. The Receiver again cites Bradley v.
Kelley Bros. Contractors, Inc., 117 So. 3d 331, 339 (Miss. Ct. App. 2013), for the statement that
an “agreement to conspire . . . ‘may be express, implied, or based on evidence of a course of
5

Moreover, the allegations in paragraphs 93–95 of the amended complaint are “unwarranted factual
inferences.” Ferrer, 484 F.3d at 780. The Receiver cites a March 5, 2017 Equity Term Sheet to support
the allegation that “Alexander and Seawright” agreed to inspect the timber and mill agreements. See Doc.
66 at 19. The Equity Term Sheet defines “Company” as Alexander Seawright Timber Fund I, LLC, a
separate legal entity that is not a defendant in this action, not Alexander and Seawright. See Exhibit A.

7
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conduct.’” Doc. 66 at 16. The Receiver ignores the court’s clarification of that point: “For a civil
conspiracy to arise, the alleged confederates must be aware of the fraud or wrongful conduct at
the beginning of the agreement.” Bradley, 117 So. 3d at 339 (citing 16 Am. Jur. 2d Conspiracy §
51) (emphasis added); see also Midwest Feeders, Inc. v. Bank of Franklin, 886 F.3d 507, 520
(5th Cir. 2018) (civil conspiracy requires proof that conspirators “knew of [the] fraudulent
scheme”). 6 Thus, even if an association could be shown by a course of conduct, Mississippi law
requires facts establishing knowledge of the fraud or wrongful conduct at the beginning of the
alleged agreement to conspire. The Receiver has failed to plead a claim in that regard. 7
Instead, the Receiver focuses on “overt acts” by Madison Timber. Doc. 66 at 16–17. The
Receiver relies on Rex Distribution Company v. Anheuser-Busch, LLC, 271 So. 3d 445, 455
(Miss. 2019), to argue that she is not required to show the Alexander Seawright Defendants
committed an overt act in furtherance of the conspiracy because she has alleged that Adams
committed overt acts in furtherance of the conspiracy. Doc. 66 at 17. But that is not at issue here,
and the Rex decision changes nothing about the requirement that the alleged conspirator have
knowledge of the fraud at the beginning of the alleged agreement. In Rex, the complaint alleged
facts to show that Mitchell knew about Anheuser-Busch’s intent to divert the sale in Mitchell’s
favor and agreed on the front end to purchase Rex, which was the conspiracy. See 24CI1:17-cv6

The Receiver states that the lower court in Midwest Feeders allowed the case to go forward based on
“circumstantial evidence” of a conspiracy. Yes, but the element of “knowledge” was not at issue in the
lower court decision, and the Fifth Circuit ultimately reversed the lower court, finding that the
circumstantial evidence failed “to establish the plausible existence of a civil conspiracy” because the
allegations were based “merely upon speculation and conjecture.” 886 F.3d at 520–21.
7

The Receiver cites Aetna Ins. Co. v. Robertson, 94 So. 7, 22 (Miss. 1922), for the proposition that a
conspiracy may lie where there is a “tacit understanding between the conspirators.” Doc. 66 at 18. But the
Receiver again ignores binding Mississippi law that requires her to sufficiently plead allegations of
knowledge and awareness of the fraud at the beginning of the “tacit understanding.” The Receiver’s
argument that she only needs to show that Defendants “agreed to and participated in Adams’s course of
action” is a misstatement of the law, which clearly requires knowledge of the fraud at the time of the
agreement to participate in a fraudulent course of action. See id.; Bradley, 117 So. 3d at 339.

8
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00033 at Doc. 1. Mitchell was “alleged to have agreed to and participated in Anheuser-Busch’s
course of action, before and after Anheuser-Busch formally demanded that Rex sell to Mitchell
instead of Adams.” 271 So. 3d at 455. The Mississippi Supreme Court reversed the dismissal of
Rex’s civil conspiracy claim against Mitchell because there was an overt act by Anheuser-Busch
in furtherance of the conspiracy, obviating the need for an overt act by Mitchell. 271 So. 3d at
455. Here, although the Receiver has alleged overt acts by Adams in furtherance of the fraud, her
civil conspiracy claim fails because she has not alleged facts to show that the Alexander
Seawright Defendants had knowledge of the fraud at the beginning of the alleged agreement to
conspire with Adams. See Doc. 57 at ¶ 73 (Alexander Seawright Defendants attempted to
evaluate whether “Lamar is a fraud” before doing business with him, but there was “no evidence
of that.”) 8 Thus, the Court should dismiss Count I against the Alexander Seawright Defendants.
2.

Failure to state a claim for “aiding and abetting” (Count II)

The Receiver admits that Mississippi courts have never recognized a civil cause of action
for aiding and abetting. Doc. 66 at 22. And the Receiver does not dispute the Fifth Circuit’s
instruction that “a federal court exceeds the bounds of its legitimacy in fashioning novel causes
of action not yet recognized by the state courts.” In re DePuy Orthopaedics, Inc., Pinnacle Hip
Implant Prods. Liability Lit., 888 F.3d 753, 781-782 (5th Cir. 2018). Instead, the Receiver
attempts to distinguish In re DePuy Orthopaedics on the basis that “the Texas Supreme Court
had explicitly stated that it ‘has not expressly decided whether Texas recognizes a cause of
action for aiding and abetting.’” Doc. 66 at 22, n.36 (quoting First United Pentecostal Church of
Beaumont v. Parker, 515 S.W.3d 214, 244 (Tex. 2017)). The Receiver clings to another

8

The Receiver does not allege facts to show that Adams and the Alexander Seawright Defendants had a
“‘meeting of the minds’” to accomplish the fraud, as is required to state a claim for civil conspiracy under
Mississippi law. Cooper Tire & Rubber Co. v. Farese, 423 F.3d 446, 459 (5th Cir. 2005) (quoting
Gallagher Bassett Servs., Inc. v. Jeffcoat, 887 So. 2d 777, 786 (Miss. 2004)).

9
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distinction without a difference—the Mississippi Supreme Court has never recognized the civil
aiding and abetting cause of action, and it would not make that fact truer if the court stated as
much in an opinion. See In re Evans, 467 B.R. 399, 409 (Bankr. S.D. Miss. 2011) (“no
Mississippi court has recognized a claim for civil aiding and abetting, whether under § 876(b) or
§ 876(c).”); Dale v. Ala Acquisitions, Inc., 203 F. Supp. 2d 694, 700-01 (S.D. Miss. 2002)
(Mississippi courts “have not expressly recognized the tort of aiding and abetting fraud.”). 9
Further, even if Mississippi courts had recognized a claim for civil aiding and abetting,
the Receiver concedes that to state such a claim she must sufficiently plead “know[ledge] that
the other’s conduct constitutes a breach of duty . . . .” Doc. 66 at 23 (quoting Restatement
(Second) of Torts § 876(b)). As demonstrated at length above, the Receiver’s allegations are
legally insufficient to satisfy the required element of knowledge. The Receiver alleges that
“Alexander and Seawright knew that Lamar Adams was the manager of his company, Madison
Timber” and that “Adams owed Madison Timber a fiduciary duty of care.” Doc. 66 at 23. The
Receiver alleges that “Adams breached those duties,” but she does not allege that the Alexander
Seawright Defendants knew about any such breaches. Id. Again the Receiver relies only on
alleged “strong inferences” of knowledge arising from “numerous red flags.” Id. at 24-25. That is
simply not sufficient under the law to state the required knowledge element.
The Receiver cites Janvey v. Proskauer Rose LLP in support of her position that “red
flags” support “knowledge for aiding and abetting purposes.” Doc. 66 at 24–25 (citing 2015 WL
11121540, at *5 (N.D. Tex. June 23, 2015)). In Proskauer Rose, however, the court found the
9

The Dale court made an Erie guess that such a claim would be viable under Mississippi law, reasoning
that Mississippi recognizes the analogous tort of civil conspiracy. Dale, 203 F. Supp. 2d at 701; In re
Evans, 467 B.R. at 409. To date, however, the Mississippi Supreme Court has not recognized the tort as
viable, and this Court therefore should follow In re Depuy Orthopaedics, which restrains the Court from
recognizing the “novel” aiding and abetting cause of action. 888 F.3d at 781; see also Fikes v. Wal-Mart
Stores, Inc., 813 F. Supp. 2d 815, 822 (N.D. Miss. 2011) (finding “Mississippi Supreme Court has never
recognized aiding and abetting as a civil cause of action” and declining to make an Erie guess).

10
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plaintiff “sufficiently alleged that [defendant—an attorney hired to defend the Ponzi scheme
operator in an SEC enforcement action—]was aware that Stanford was engaged in a fraudulent
enterprise, and that the enterprise was very possibly a Ponzi scheme.” 2015 WL 11121540 at *5.
In making its finding, the court noted: (1) defendant became aware that Antiguan regulators
were not independent from Stanford; (2) defendant was aware Stanford was offering unrealistic
rates of return on his products; and (3) defendant was aware the unrealistic rates of return
supported the SEC’s belief that Stanford was operating a fraudulent scheme. Id. Here, the
amended complaint sets forth no facts demonstrating that the Alexander Seawright Defendants
actually became aware of facts to show Adams was conducting a fraudulent scheme. And unlike
in Proskauer Rose, the amended complaint in this case contains no factual allegations that before
Adams turned himself into authorities, the Alexander Seawright Defendants were aware that the
SEC believed Adams was operating a fraudulent scheme. Thus, the Court should dismiss Count
II against the Alexander Seawright Defendants. 10
3.

Failure to state a RICO claim (Count V)

Contrary to the Receiver’s arguments, § 97-43-5(3) of Mississippi’s Racketeer Influenced
and Corrupt Organization (“RICO”) Act does not make it illegal to simply “associate with” a
person who, unbeknownst to the associate, is engaged in a fraudulent scheme; rather, the statute
makes it illegal for an associate “to conduct or participate, directly or indirectly, in such
[fraudulent] enterprise through a pattern of racketeering activity or the collection of an unlawful
debt.” Miss. Code Ann. § 97-43-5. The Receiver alleges no facts to support a claim that the
Alexander Seawright Defendants knowingly participated in the Ponzi scheme or did so “through

10

The Receiver’s allegation that the Alexander Seawright Defendants “should have known about the
dangers” of Adams’s conduct due to “red flags” falls short of establishing they “knew about conduct
constituting a conspiracy.” Dickens v. A-1 Auto Parts & Repair, Inc., No. 1:18-cv-162-LG-RHW, 2018
WL 5726206, at *3 (S.D. Miss. Nov. 1, 2018) (Rule 12(b)(6) dismissal of civil aiding and abetting).

11
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a pattern of racketeering activity,” which by definition requires the Alexander Seawright
Defendants to have knowledge of the fraudulent enterprise. See Chaney v. Dreyfus Serv. Corp.,
595 F.3d 219, 239 (5th Cir. 2010) (The Receiver must sufficiently plead that the Alexander
Seawright Defendants “at least kn[e]w of the conspiracy and ‘adopt[ed] the goal of furthering or
facilitating the criminal endeavor.’”) (quoting Salinas v. United States, 522 U.S. 52, 65
(1997)). 11
The Receiver baldly asserts that “Alexander and Seawright associated together with
Madison Timber for a common purpose of engaging” in the Ponzi scheme. Doc. 66 at 32 (citing
Boyle v. United States, 556 U.S. 938, 947 (2009)). But the Receiver has alleged no facts to
support her conclusory allegation. A “pattern of racketeering activity” means engaging in “at
least two (2) incidents of racketeering conduct that have the same or similar intents . . . .” Miss.
Code Ann. § 97-43-3(d). And under both the Mississippi and Federal RICO Acts, knowledge is a
key element of the claim. See, e.g., United States v. Rosenthal, 805 F.3d 523, 530 (5th Cir. 2015)
(elements of conspiracy to violate RICO include “(1) that two or more people agreed to commit a
substantive RICO offense and (2) that the defendant knew of and agreed to the overall objective
of the RICO offense”; RICO claim must “allege with specificity that [defendants] agreed to the
objective of the [fraudulent racketeering] activity”) (emphasis added). 12 The Receiver alleges no
facts to show that the Alexander Seawright Defendants knew of the fraud or agreed to further it.

11

The Mississippi RICO Act was modeled after the Federal RICO Act, 18 U.S.C. § 1962. See State v.
Roderick, 704 So. 2d 49, 54 (Miss. 1997).

12

See also Cox v. Administrator U.S. Steel & Carnegie, 17 F.3d 1386, 1410 (11th Cir. 1994) (to establish
civil liability under RICO, plaintiff must show “defendant was generally aware of the defendant’s role as
part of an overall improper activity . . . [and] each defendant in a RICO conspiracy case must have joined
knowingly in the scheme”); United States v. Minicone, 960 F.2d 1099, 1108 (2d Cir. 1992) (“To prove a
RICO conspiracy under § 1962(d), the government must show that the defendant agreed to participate in
two predicate racketeering acts and he knew that the general nature of the conspiracy extended beyond his
individual role.”); United States v. Eufrasio, 935 F.2d 553, n.29 (3d Cir. 1991) (defendant prosecuted

12
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“A person cannot be held liable for a RICO conspiracy ‘merely by evidence that he
associated with other . . . conspirators or by evidence that places the defendant in a climate of
activity that reeks of something foul.’” Chaney, 595 F.3d at 239 (quoting United States v.
Posada–Rios, 158 F.3d 832, 857 (5th Cir. 1998)). “A conspirator must at least know of the
conspiracy and ‘adopt the goal of furthering or facilitating the criminal endeavor.’” Id. (quoting
Salinas, 522 U.S. at 65). The Receiver argues that her citation of red flags should be sufficient to
establish knowledge because “Alexander and Seawright were ‘subjectively aware of a high
probability’ that Madison Timber was a fraud” and acted with “deliberate ignorance.” Doc. 66 at
36 (quoting Chaney, 595 F.3d at 240). But “deliberate ignorance” exists only “where there is ‘a
conscious effort to avoid positive knowledge of a fact.’” Chaney, 595 F.3d at 240 (quoting
United States v. Restrepo–Granda, 575 F.2d 524, 528 (5th Cir. 1978)). The Receiver glosses
over the law on this point because she has certainly not plead facts to show “(1) ‘the defendant
was subjectively aware of a high probability of the existence of the illegal conduct’ but (2)
‘purposely contrived to avoid learning of the illegal conduct.’” Id. (emphasis added) (quoting
United States v. Faulkner, 17 F.3d 745, 766 (5th Cir. 1994)). And “[n]either awareness
of some probability of illegal conduct nor a showing the defendant should have known is enough,
and so ‘the circumstances which will support a deliberate indifference instruction are rare.’” Id.
(quoting United States v. Lara–Velasquez, 919 F.2d 946, 951 (5th Cir. 1990)).” The Receiver has
not alleged facts to demonstrate the “conscious action” that is required to be shown “in light

under Federal RICO Act “must be shown to have been aware of at least the general existence of the
enterprise named in the indictment” and “knowingly agreed to participate in the enterprise through a
pattern of racketeering”) (citations and internal quotations omitted); United States v. Colacurcio, 659 F.2d
684, 689 (5th Cir. 1981) (facts of conspiracy “together with DiMopoulas’ knowledge of the gambling
enterprise and his knowledge that the officer was one of those on the ‘take,’ are sufficient to support the
conclusion that DiMopoulas participated in a bribe.”); Abrams & Wofsy v. Renaissance Inv. Corp., 820 F.
Supp. 1519 (N.D. Ga. 1993) (RICO claim failed because firm “lacked knowledge of the fraud” without
which there cannot be “predicate acts” of “racketeering activity”) (emphases added in citations).
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of known facts amounting to a ‘charade of ignorance.’” Id. Accordingly, the Court should
dismiss the Receiver’s RICO claims in Count V against the Alexander Seawright Defendants.
4.

Failure to state a claim for “joint venture liability” (Count VI)

As the Alexander Seawright Defendants demonstrated in their initial brief, the amended
complaint fails to plead a claim for “joint venture liability” because it sets forth no factual
allegations regarding the alleged “joint venture” 13other than to state that Madison Timber paid
Alexander Seawright loan-origination fees, which is insufficient under Mississippi law. 14
The Receiver agrees the applicable considerations in determining whether a partnership
exists are: “‘(1) the intent of the parties, (2) the control question, and (3) profit sharing.’” Walker
v. Williamson, 2016 WL 2771792, at *2 (S.D. Miss. May 12, 2016) (quoting Smith, 593 So. 2d at
994); see Doc. 66 at 28 (also quoting Smith, 593 So. 2d at 994). But the Receiver’s reliance on
Smith v. Redd does not support her position. See Doc. 66 at 28–31 (citing 593 So. 2d 989 (Miss.
1991)). In that case, Smith sought to have the court declare a partnership existed with Redd in a
sawmill operation. Id. at 991. Smith and Lea were approached by Redd about “going into
business together.” Id. Smith and Lea “joined Redd at the sawmill” and “brought all of their
logging equipment . . . to the mill site and began working to get the mill operating.” Id. Evidence
was presented regarding: ownership percentages held by each; that each had the ability to make
decisions at the mill and hire and fire employees; that they jointly discussed business decisions;
13

“A partnership and a joint venture are identical ‘except the latter has limited and circumscribed
boundaries.’” Carlson v. Brabham, 199 So. 3d 735, 742-43 (Miss. Ct. App. 2016) (quoting Hults v.
Tillman, 480 So. 2d 1134, 1141 (Miss. 1985)). “‘A joint venture is a form of contract, and [is] governed
by contract law.’” Id. Here, as in Carlson, the “parties did not have an agreement recognizing the
existence of a joint venture, written or otherwise.” Id. And such is not alleged.

14

The Mississippi Uniform Partnership Act defines “partnership” as “an association of two (2) or more
persons to carry on as co-owners a business for profit . . . .” Miss. Code Ann. § 79-13-101(8); see also
Miss. Code Ann. § 79-13-202(a). Again, Adams and the Alexander Seawright Defendants did not “carry
on as co-owners a business for profit.” Alexander Seawright and Madison Timber are separately formed
limited liability companies; not a single business for profit. The Alexander Seawright Defendants
coordinated loans to be made from Alexander Seawright Timber Fund I, LLC to Madison Timber.
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that each had check-signing authority; that money received by the mill was split among them;
and that Redd offered Smith a lump-sum amount to dissolve. Id. at 992. Clearly, the Receiver has
not set forth similar allegations here to establish a “joint venture” or “partnership” between the
Alexander Seawright Defendants and Adams.
First, “the parties must have . . . expressed an intention to form a partnership.” Smith,
593 So. 2d at 994. In Smith, the Court found “intent to form a partnership” because Smith
brought logging assets into the sawmill business, prepared the plant site without remuneration,
and ran the sawmill. Id. at 994. The amended complaint sets forth no similar facts to show the
Alexander Seawright Defendants intended to carry on a jointly-owned business with Adams. See
Doc. 57 at ¶ 175; Doc. 66 at 29. It is true the Alexander Seawright Defendants coordinated loans
from Alexander Seawright Timber Fund I, LLC to Madison Timber, but coordinating loans from
one legal entity to another is not “carry[ing] on as co-owners a business for profit,” Miss. Code
Ann. § 79-13-101(8), and it is not “join[ing] together with their money, goods, labor, or skill for
purposes of carrying on a trade, profession or business with a community interest in the profits
and losses,” Smith, 593 So. 2d at 993.
Second, the Receiver states “the ‘control question’ asks whether one had control over the
joint venture’s business.” Doc. 66 at 30 (emphasis added). That is a misstatement of the law. The
Receiver again cites Smith v. Redd, but that case expressly states: “Participation in the control of
the business is indicative of whether a partnership exists.” 593 So. 2d at 994 (emphasis added).
In Smith, the business was the jointly-owned sawmill, where “Redd . . . handle[d] the financial
matters . . . Lea and Smith . . . direct[ed] the sawmill operations . . . [and a]ll parties made
business decisions.” Id. at 995. Here, “the business” can only be Madison Timber’s purported
timber business, not the Alexander Seawright Defendants’ separate lending business, which itself

15
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became a victim of the Ponzi scheme. The amended complaint fails to plead any facts to show
that the Alexander Seawright Defendants exercised control over Madison Timber. The Receiver
cites Peoples Bank v. Bryan Bros. Cattle Co., 504 F.3d 549, 556 (5th Cir. 2007), but in that case
the court did not find partnership-like control because defendants did not manage “day-to-day
operations” of the business. The Receiver all but acknowledges the weak footing of her “control”
argument by citing Century 21 Deep S. Props., Ltd. v. Keys, 652 So. 2d 707, 715 (Miss. 1995),
for the proposition that “lack of control is not enough by itself to disprove partnership.”
Lastly, the Receiver argues that the “Mississippi Uniform Partnership Act provides that
the receipt of profits creates the presumption that a person is a partner in a business.” Doc. 66 at
31 (purporting to cite “Miss. Code Ann. § 79-12-13(4)”). That is incorrect. The Receiver
mistakenly cites to a section of the Mississippi Code that has been repealed since 2005. Instead,
the Mississippi Uniform Partnership Act actually makes clear that Madison Timber’s payment of
loan-origination fees to the Alexander Seawright Defendants does not create a joint venture:
A person who receives a share of the profits of a business is presumed to be a
partner in the business, unless the profits were received in payment . . . [f]or
services as an independent contractor . . . [or] [o]f interest or other charge on a
loan, even if the amount of payment varies with the profits of the business . . . .
Miss. Code. Ann. § 79-13-202(c)(3). The Alexander Seawright Defendants cited this statutory
authority in their initial brief, but the Receiver did not address it. And in Smith v. Redd, the
Court’s discussion of “profit sharing” makes clear the pertinent consideration is whether partners
shared “profits and losses.” 593 So. 2d at 994 (emphasis added). The complaint does not even
allege the Alexander Seawright Defendants shared in Madison Timber’s “profits and losses.” 15
Accordingly, the Court should dismiss Count VI against the Alexander Seawright Defendants.

15

In Walker, the court found the plaintiff failed to plead sufficient facts to show defendants intended to
establish a joint venture or controlled the relevant actions. 2016 WL 2771792, at *3-4. The court found
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B.

The Court should dismiss Count III for “recklessness,” “gross negligence,”
or “negligence” because the Alexander Seawright Defendants did not owe
any duty to Adams or Madison Timber.

Breach of a duty owed by the Alexander Seawright Defendants to Adams and Madison
Timber is a required element of the Receiver’s claims in Count III. See Rein v. Benchmark
Constr. Co., 865 So. 2d 1134, 1143 (Miss. 2004). Whether a duty exists is a question of law for
the Court to decide. Id. Here, the amended complaint does not sufficiently plead any duty owed
by the Alexander Seawright Defendants to Adams and Madison Timber, “the observance of
which would have averted or avoided” the significant damages and injury caused by Adams’s
operation of a Ponzi scheme. Palsgraf v. Long Island R. Co., 162 N.E. 99, 99-100 (N.Y. 1928).
In her response brief, the Receiver attempts to argue that a “statutory duty” arises from
the “joint venture partnership” that she claims exists between Adams and the Alexander
Seawright Defendants. Doc. 66 at 26. As shown above, however, no such “joint venture
partnership” exists, and the complaint therefore does not sufficiently plead a “statutory duty.”
The Receiver also argues “as a general proposition, ‘all individuals owe a duty to
exercise reasonable care to avoid foreseeable injury to others.’” Id. (citing Fed. Sav. & Loan Ins.
Co. v. Tex. Real Estate Counselors, Inc., 955 F.2d 261, 265 (5th Cir. 1992)). 16 Under Mississippi
law, no duty is owed to unforeseeable plaintiffs. Rein, 865 So. 2d at 1143. “Under Mississippi
law, for a person to be liable for another person’s injury, the cause of an injury must be of such a
character and done in such a situation that the actor should have reasonably anticipated some
injury as a probable result.” Id. at 1144 (citing Mauney v. Gulf Ref. Co., 9 So. 2d 780, 781 (Miss.
1942)). The amended complaint fails to plead facts to show that the Alexander Seawright

that payment of fees did not establish a larger agreement to split profits, but even if the shared-profits
element was established, it would not have been enough to overcome lack of intent and control. Id.
16
The case the Receiver cites is a Fifth Circuit case analyzing a professional negligence claim under
Texas law. 955 F.2d at 265. Moreover, the language the Receiver selectively quotes is dicta. Id.
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Defendants “should have reasonably anticipated some injury as a probable result” of the loans
they facilitated from Alexander Seawright Timber Fund I, LLC to Madison Timber. Id.
“Negligence is not actionable unless it involves the invasion of a legally protected interest, the
violation of a right. Proof of negligence in the air, so to speak, will not do.” Palsgraf, 162 N.E. at
99 (citation and internal quotation marks omitted). The Receiver claims that “red flags” show
what amounts to “negligence in the air,” but that is not enough. See Doc. 57 at ¶ 151–52. And the
Receiver cannot square her statement that “a reasonable person in the same or similar
circumstances would have discovered Adams’s fraud” with her assertions that Adams
“defrauded hundreds” of other, sophisticated business persons and investors under similar
circumstances. Therefore, because no duty exists, the Court should dismiss Count III.
III.

The doctrine of In Pari Delicto bars the Receiver’s tort claims against the Alexander
Seawright Defendants in Counts I, II, III, V, and VI.
As stated in the Alexander Seawright Defendants’ initial brief, the in pari delicto doctrine

“applies where the plaintiff is equally or more culpable than the defendant,” and it is apparent
from “the face of the complaint” that Adams and Madison Timber, in whose shoes the Receiver
stands, were far more culpable than the Alexander Seawright Defendants. See Latham v.
Johnson, 2018 WL 3121362, at *10 (Miss. Ct. App. June 26, 2018) (citations omitted);
Alexander v. Verizon Wireless Servs., 875 F.3d 243, 249 (5th Cir. 2017). Thus, the Receiver’s
tort claims against the Alexander Seawright Defendants are barred.
The Receiver’s objection to this Court’s application of the in pari delicto doctrine is
based on the Fifth Circuit’s interpretation of Texas law in Jones v. Wells Fargo Bank, N.A., 666
F.3d 955 (5th Cir. 2012). The Receiver claims the “exception” to the in pari delicto doctrine
recognized in Jones “allows a receiver to assert tort claims against professionals even though she
has stepped into the wrongdoer’s shoes.” Doc. 66 at 40. Not so. In their initial brief, the
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Alexander Seawright Defendants explained at length why the Receiver’s analysis is an
overstatement of Jones and its alleged application to the facts of this case. See Doc. 64 at 25–26.
The Receiver failed to respond to the Alexander Seawright Defendants’ arguments.
In Jones, the receiver for W Financial filed conversion and breach-of-contract claims
against Wells Fargo to recover amounts Wahab stole from W Financial. 666 F.3d at 958. The
Fifth Circuit found in pari delicto inapplicable because Wahab was just one of several owners of
W Financial, and thus, “Wahab’s actions could not be rightfully imputed to W Financial.” Id. To
“conclude that W Financial stands in pari delicto simply because Wahab is a wrongdoer ignores
the fundamental distinction between a corporation and its officers.” Id. at 965-66. Here, the
amended complaint alleges no distinction between Adams and Madison Timber, and none exists.
See Doc. 57 at 2 (alleging Madison Timber was one of “his companies”); see also 3:18-cr00088-CWR-LRA at Doc. 1 (Bill of Information, stating: “In 2012, Adams formed and was the
sole owner of Madison Timber Properties, LLC”). Thus, Adams’s actions should be “rightfully
imputed to” Madison Timber, and the Court should not follow Jones for this case. 17
Throughout her pleadings, the Receiver relies on principles of “equity” and “public
policy.” See, e.g., Doc. 66 at 41-44. Yet the Receiver ignores equity and policy for her argument
that she, while standing in the shoes of Adams and Madison Timber, should be able to proceed
with tort claims against the Alexander Seawright Defendants. The Mississippi public is well
served by applying established law that prevents joint tortfeasors from suing one another for
contribution. Standing in Adams’s shoes, the Receiver should not be able to bring a negligence
claim against those she alleges were somehow involved in Adams’s Ponzi scheme. That would

17

In Jones, the court declined to apply in pari delicto because it would have the inequitable consequence
of preventing other owners of W Financial from recovering against Wells Fargo Bank. Jones, 666 F.3d at
958, 966-67 (application of in pari delicto “depends upon the peculiar facts and equities of the case, and
the answer usually given is that which it is thought will better serve public policy”).
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be inequitable. Accordingly, the Court should dismiss Counts I, II, III, V, and VI against the
Alexander Seawright Defendants pursuant to the doctrine of in pari delicto.
IV.

The Receiver cannot pierce the limited liability company veil of Alexander
Seawright to hold Brent Alexander personally liable.
For her argument that the Court should pierce the limited liability company veil of

Alexander Seawright, the Receiver relies on Jordan v. Maxfield & Oberton Holdings, LLC, in
which this Court employed an “alter ego” analysis for a “personal jurisdiction inquiry,” not to
determine whether to pierce the veil. 173 F. Supp. 3d 355, 360 n.5 (S.D. Miss. 2016). In fact, this
Court expressly acknowledged the “alter ego” analysis “is often discussed in conjunction with
piercing the corporate veil, which has a different application and analysis . . . .” Id. at 360
(emphasis added). This Court noted that, as opposed to the “alter ego” analysis, “[p]iercing the
corporate veil may initially look more rigid because it involves a three-part test . . . .’” Id. at 361
n.6 (emphasis added) (quoting Phillips v. MSM, Inc., 2015 WL 420327, at *9 (S.D. Miss. Feb. 2,
2015), where this Court cited the “three-part test for piercing the corporate veil” first announced
in Gray v. Edgewater Landing, Inc., 541 So. 2d 1044, 1047 (Miss. 1989)).
Under the test set forth in Gray v. Edgewater Landing, Inc., which applies to the
determination of whether to pierce the veil of LLCs, see Rest. of Hattiesburg, LLC v. Hotel &
Rest. Supply, Inc., 84 So. 3d 32, 35 (Miss. Ct. App. 2012), a court may disregard corporate
formalities only if the plaintiff shows: “(a) some frustration of contractual expectations regarding
the party to whom he looked for performance; (b) the flagrant disregard of corporate formalities
by the defendant corporation and its principals; (c) a demonstration of fraud or other equivalent
misfeasance on the part of the corporate shareholder.” 541 So. 2d at 1047. The amended
complaint asserts in conclusory fashion that “Defendants Alexander and Seawright are liable for
the acts of Alexander Seawright because they authorized or directed all acts of Alexander
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Seawright” and “because the three are alter egos.” Doc. 57 at ¶¶ 204-205. In her response, the
Receiver cites only paragraph 96 of the amended complaint for factual support of her claim, but
that paragraph merely states: “Between 2011 and April 2018, Alexander and Seawright
withdrew over $980,000 from the Alexander Seawright Timber Fund I, representing their
‘shares’ of investors’ returns. In addition, Adams separately paid them over $600,000
representing undisclosed ‘birddog fees.’” Doc. 57. at ¶ 96. Even if those allegations were true—
and they are not—they do not amount to pleading that (a) Adams looked beyond the LLC for
performance; (b) Alexander and Seawright disregarded corporate formalities; or (c) the LLC was
created to further the fraud. Moreover, unlike in Jordan, the amended complaint contains no
allegations that Alexander and Seawright commingled funds or otherwise improperly used the
funds of Alexander Seawright for personal objectives. Accordingly, the Receiver’s allegations
are insufficient to support her request to pierce Alexander Seawright’s LLC veil.
CONCLUSION
For the reasons discussed above and in their initial brief, Alexander Seawright, LLC and
Brent Alexander respectfully request that the Court dismiss Counts I, II, III, V, and VI of the
amended complaint with prejudice and deny the Receiver’s request for declaratory judgment
against Alexander individually.
Dated: January 24, 2020.
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Respectfully submitted,
ALEXANDER SEAWRIGHT, LLC; and
BRENT ALEXANDER
By:

/s/ R. David Kaufman
R. David Kaufman
One of Their Attorneys
R. David Kaufman (MSB #3526)
Cody C. Bailey (MSB #103718)
BRUNINI, GRANTHAM, GROWER & HEWES, PLLC
The Pinnacle Building, Suite 100
190 East Capitol Street (39201)
Post Office Drawer 119
Jackson, Mississippi 39205
Telephone: (601) 948-3101
Facsimile: (601) 960-6902
dkaufman@brunini.com
cbailey@brunini.com

CERTIFICATE OF SERVICE
I, R. David Kaufman, hereby certify that on January 24, 2020, I caused the foregoing
pleading to be electronically filed with the Clerk of the Court using the CM/ECF system, which
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/s/ R. David Kaufman
R. David Kaufman
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EQUITY TERM SHEET
TIMBER RIGHTS
VARIOUS MISSISSIPPI COUNTIES

MARCH 5, 2017

Alexander Seawright, LLC is seeking co-investors (each an "Investor") to make an equity
investment (the "Investment") in connection with the financing of the acquisition of the Timber
Rights based on the terms and conditions outlined below:
Form of Investment:

Class III Units of Alexander Seawright Timber Fund I,
LLC (the "Company")

Property:

Cutting rights on tracts of land in various counties (the
"Timber Rights"), to be acquired for an aggregate purchase
price of approximately $1,200,000.

Closing:

March 15, 2017

Total Invested Capital:

Approximately $400,000(the "Invested Capital")

Minimum Investment:

$25,000

Annual Return to Investor:

10.15%(the "Investment Return")

Business Plan:

The Company will lend the Invested Capital to an
established timber manager and broker (the "Broker") to be
used to fund the acquisition of the Timber Rights. The
Invested Capital will constitute approximately 1/3 of the
Timber Rights purchase price, with the Broker contributing
the remaining approximate 2/3 of the purchase price. In
exchange for the loan, the Broker will issue a promissory
note (the "Note") with a thirteen month term, bearing
thirteen percent (13%) interest and payable in equal
monthly installments of principal and interest, provided,
however, that no payment will be made in December 2017.
The Note will be secured by timber deeds in favor of the

Company. Upon a default under the Note, the timber deed
will be recorded and the Company will take title to the
Timber Rights. Contemporaneously with the acquisition of
the Timber Rights, the Broker will enter into sales
agreements with lumber mills pursuant to which the lumber
mills agree to pay for the Timber Rights over thirteen (13)
months. Upon payment of all amounts under the sales

agreements, the Company will cancel the timber deeds
securing the Note and the Timber Rights will be transferred
to the mill purchaser(s). No timber cutting is permitted by
the mill until all payments are made. Payments by the mill
purchaser(s) fund the payments under the Note.
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Cash Flow Priority:

All proceeds of the Note will be credited first to Investors
until they receive a return of all Invested Capital and the
Investment Return. No distributions will be made to

Company from repayment of the Note until all Invested
Capital and the Investment Return have been credited to
Investors.
Governance:

The Company's designees will be the managers of the
Company and responsible for all day-to-day activities and
administrative functions. The Company may not use the
Invested Capital for any purpose other than to lend for use
to acquire the Timber Rights without the unanimous
consent of the Investors.

Right to Sell Investment:

Investor may, pursuant to terms consistent with the terms
and conditions of the Company operating agreement
regarding such matters, sell its interest in the Company.
Company agrees to cooperate in such sale process provided
such cooperation does not alter the economics of the
transaction and is at no cost to Company.

Expenses/Management Fee:

Returns from the Note in excess of the Investment Return

will be allocated to the Company. Such allocation is

expected to be 2% of the Invested Capital, payable only
after the Invested Capital and Investment Return have been
paid to Investor. All Company expenses shall first reduce
the Company's allocable share of income. The Company
does not expect Company expenses to exceed the
Company's allocable share of income.
Additional Information:

Company will inspect the property related to the Timber
Rights, must receive the original, executed Note and timber
deed and will inspect the executed agreement(s) with the
timber mill(s).

Investor Requirements:

Investors must be "accredited investors" as contemplated
by the SEC's Regulation D and must execute a subscription
agreement certifying to such status.
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