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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF MISSISSIPPI
NORTHERN DIVISION
ALYSSON MILLS, IN HER CAPACITY
AS RECEIVER FOR ARTHUR LAMAR
ADAMS AND MADISON TIMBER
PROPERTIES, LLC,

Case No. 3:19-cv-00364
Arising out of Case No. 3:18-cv-252,
Securities and Exchange Commission v.
Arthur Lamar Adams and Madison
Timber Properties, LLC

Plaintiff,
v.

Hon. Carlton W. Reeves, District Judge

THE UPS STORE, INC.; HERRING
VENTURES, LLC d/b/a THE UPS STORE;
AUSTIN ELSEN; TAMMIE ELSEN;
COURTNEY HERRING; DIANE LOFTON;
CHANDLER WESTOVER; RAWLINGS &
MACINNIS, PA; TAMMY VINSON; and
JEANNIE CHISHOLM,
Defendants.

MOTION TO COMPEL
Alysson Mills, in her capacity as the court-appointed receiver for Arthur Lamar Adams
and Madison Timber Properties, LLC (the “Receiver”), through undersigned counsel, respectfully
moves the Court to enter an order directing The UPS Store, Inc. (“UPS”) to respond to discovery
requests. In support, the Receiver states as follows:
1.
The Receiver filed this lawsuit on May 15, 2019 alleging, among other things, that UPS is
liable for the acts of its franchisee, Herring Ventures, LLC d/b/a The UPS Store Madison, and its
notaries-employees because UPS controls every aspect of its stores’ business, including their
provision of notary services.
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2.
The Receiver issued discovery requests to UPS last July. UPS objected to almost all of the
Receiver’s requests. Of the 118 pages it initially (and begrudgingly) produced, 114 are its
Franchise Agreement, which Herring Ventures had already produced. Only after the Court’s
admonishment, UPS produced its Center Operations Manual.
3.
As required by the Federal Rules and this Court’s local rules, the Receiver conferred with
UPS multiple times.1 The parties also attended a discovery conference with the Court on January
14. Nonetheless, UPS still refuses to produce responsive documents.
4.
The Receiver is entitled to obtain discovery “regarding any nonprivileged matter that is
relevant to any party’s claim or defense and proportional to the needs of the case . . . .” See Fed.
R. Civ. P. 26(b)(1).
5.
The Court has already found that the Receiver’s amended complaint states a claim against
UPS for franchisor liability. [See Order Denying UPS’s Motion to Dismiss, Doc. 49]. UPS asserts

1

The Receiver’s counsel sent a letter to UPS’s counsel detailing the deficient discovery responses on December
14, 2020 and January 5, 2021. Those letters are attached hereto as Exhibits A and B, respectively. The parties
conferred telephonically on January 4 and, at the suggestion of the Court at the January 14 discovery conference,
the parties conferred again on January 20. UPS’s lead counsel requested yet another conference for the afternoon
of January 22. He failed to attend.
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as a defense that it cannot be vicariously liable for Herring Ventures’ acts because UPS had no
control over Herring Ventures’ employees.
6.
Each of the Receiver’s discovery requests is directly tied to the Receiver’s allegations that
UPS controls the provision of notary services at The UPS Store Madison—the very notary services
that were performed in violation of Mississippi law and that effectively turned The UPS Store
Madison into a fake timber deed factory. The information the Receiver seeks is relevant and well
within the scope of the claims and defenses in this case.
7.
UPS has no basis for refusing to produce documents evidencing its franchise relationship
or to meaningfully respond to the Receiver’s interrogatories.

WHEREFORE, for the reasons stated here and in the accompanying memorandum, the
Receiver respectfully requests that the Court grant her motion and order UPS to produce the
information the Receiver requests so that this case can proceed to the jury trial set in December.
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February 25, 2021
Respectfully submitted,
/s/ Lilli Evans Bass

/s/ Kristen D. Amond

Lilli Evans Bass, Miss. Bar No. 102896
BROWN BASS & JETER, PLLC
1755 Lelia Drive, Suite 400
Jackson, Mississippi 39216
Tel: 601-487-8448
Fax: 601-510-9934
bass@bbjlawyers.com

Brent B. Barriere, admitted pro hac vice
FISHMAN HAYGOOD LLP
201 St. Charles Avenue, Suite 4600
New Orleans, Louisiana 70170
Tel: 504-586-5252
Fax: 504-586-5250
bbarriere@fishmanhaygood.com
Primary Counsel
Kristen D. Amond, admitted pro hac vice
MILLS & AMOND LLP
650 Poydras Street, Suite 1525
New Orleans, Louisiana 70130
Tel: 504-383-0332
Fax: 504-733-7958
kamond@millsamond.com

CERTIFICATE OF SERVICE
I certify that I electronically filed the foregoing with the Clerk of Court using the ECF
system which sent notification of filing to all counsel of record.

Date: February 25, 2021

/s/ Kristen D. Amond
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Brent B. Barriere
d: 504-556-5525
bbarriere@fishmanhaygood.com

December 14, 2020
Via Email:
Mark McDonald, Esq.
Morrison & Foerster, LLP
707 Wilshire Blvd.
Los Angeles, CA 90017
MMcDonald@mofo.com
Re:

Mills v. The UPS Store, Inc., Case No. 3:19-cv-00364 (S.D. Miss.)

Dear Mark,
Your motion to stay discovery in this case was briefed in September. Although we
anticipated a ruling by now, one has not issued and there is no justification for further delay. It is
the Receiver’s position that as long as there is no order staying discovery, no stay is in effect.
Indeed, UPS’s co-defendant, Rawlings & MacInnis, has been making rolling document
productions in response to the Receiver’s requests.
The UPS Store Inc.’s previous responses and document production are deficient and its
objections are baseless. The Receiver is entitled to the information requested of UPS. Specifically,
UPS must provide the following:
•

documents relating to orientation or training provided to Herring Ventures or its
employees regarding the provision of notary services, including UPS’s New Franchisee
Training Program, as requested in Request for Production No. 6. There is nothing
ambiguous about this request—UPS’s own Center Operations Manual for Notary
Services “requires all Franchisees to provide Notary Services” and its Franchise
Agreement requires a franchisee to complete TUPSS’s New Franchisee Training
Program. Indeed, the Franchise Agreement provides that UPS has “sole discretion” in
determining the training program for franchisees and their employees because UPS has
“superior skill and knowledge with respect to the training and skill required to manage
and operate the Center.” These documents must be produced.

•

all manuals provided by UPS to Herring Ventures, as requested in Request for
Production No. 7. “Manuals” is defined in the Franchise Agreement and includes not
only center operations manuals, but also operating manuals, policy manuals, training
manuals, marketing manuals. UPS produced only 4 pages of its Center Operations
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Manual for Notary Services. All other manuals that UPS provided to Herring Ventures
must be produced.
•

documents evidencing UPS’s “Standards and Specifications” to which Herring
Ventures was required to adhere, as requested in Request for Production No. 8. This
request too is unambiguous—”Standards and Specifications” is defined in the
Franchise Agreement as the document(s) governing the “quality, appearance, and
service for Centers.” UPS must produce its “Standards and Specifications” to which
Herring Ventures was required to adhere.

•

signage or advertising material for provision of notary services provided by UPS to
Herring Ventures, as requested in Request for Production No. 9. UPS reserves the
“exclusive, unrestricted right” to “market any products or services” and, as noted by
Herring Ventures, provides signage and advertisements to franchisees. Further, UPS’s
own Center Operations Manual for Notary Services directs a franchisee to the
Marketing Section of the Center Operations Manual to determine “how aggressively to
market” notary services. UPS must produce these documents.

•

complete responses to the Receiver’s Interrogatories. These interrogatories are neither
vague, ambiguous, nor overbroad and instead are standard inquiries that UPS cannot
dodge with thin, generic objections. Specifically, UPS must point to what documents
it contends evidence the facts supporting UPS’s denial that it controls all aspects of its
stores’ business. Further, UPS must provide a list of all legal proceedings in which it’s
been alleged liable for negligence of a franchisee; UPS is in the best position to provide
this information and in the event that any dispute was arbitrated, information is not
“publicly available,” as UPS contends. UPS must provide the information the
Receiver’s Interrogatories seek.

If you refuse to amend your responses and to provide these documents before December
23, please advise us by Wednesday, December 16 so that we can request the magistrate judge’s
input.
Respectfully,
Brent Barriere
Brent B. Barriere
cc:

Adam Hunt
Alysson Mills
Lilli Bass
Kristen Amond
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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF MISSISSIPPI
NORTHERN DIVISION

ALYSSON MILLS, IN HER CAPACITY
AS RECEIVER FOR ARTHUR LAMAR
ADAMS AND MADISON TIMBER
PROPERTIES, LLC,

Case No. 3:19-cv-364-CWR-FKB
Arising out of Case No. 3:18-cv-252,
Securities and Exchange Commission v.
Arthur Lamar Adams and Madison Timber
Properties, LLC

Plaintiff,

Hon. Carlton W Reeves, District Judge

v.
THE UPS STORE, INC.; HERRING
VENTURES, LLC d/b/a/ THE UPS
STORE; AUSTIN ELSEN; TAMMIE
ELSEN; COURTNEY HERRING; DIANE
LOFTON; CHANDLER WESTOVER;
RAWLINGS & MACINNNIS, PA;
TAMMY VINSON; and JEANNIE
CHISHOLM,
Defendants.

THE UPS STORE, INC.’S OBJECTIONS AND RESPONSES TO THE REQUESTS FOR
PRODUCTION IN THE RECEIVER’S FIRST SET OF DISCOVERY REQUESTS TO
THE UPS STORE, INC.
Pursuant to Federal Rules of Civil Procedure 26 and 34, Defendant The UPS Store, Inc.
(“TUPSS, Inc.”), by its attorneys, hereby objects and responds to the requests for production in
Receiver’s First Set of Discovery Requests to the UPS Store, Inc. (the “Requests”) propounded
by Plaintiff Alysson Mills (“Plaintiff”) on July 9, 2020, as follows:
GENERAL OBJECTIONS
The objections set forth in this section apply to each of the Requests as if each were set
forth in full response to each Request. The assertion of the same, similar, or additional
objections in TUPSS, Inc.’s specific objections to individual Requests, or the failure to assert any
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additional objection to a Request, does not waive any of TUPSS, Inc.’s objections set forth in
this section or the following sections.
1.

These objections are made without waiving or intending to waive, but rather

intending to preserve and preserving: (a) all objections to competency, relevancy, materiality,
privilege, and admissibility as evidence for any purpose in the trial of this or any other action or
any subsequent proceedings; (b) the right to object to the use of any documents (or the subject
matter thereof) that may be produced in the trial of this or any other action or any subsequent
proceedings on any grounds; (c) the right to preserve, prior to production and as a condition of
production, the confidentiality or the proprietary nature of any documents that may be produced
or the subject matter thereof; (d) the right to object on any ground at any time to a demand for
further production or other discovery involving or relating to the subject matter of the Requests;
and (e) the right at any time to revise, supplement, clarify, or amend the responses and objections
to the Requests, if further factual developments or analysis warrants a modification, or if
additional information is obtained or documents are located that are properly called for by the
Requests.
2.

TUPSS, Inc. objects to the Requests to the extent that they seek documents that

are not in its possession, custody, or control.
3.

TUPSS, Inc. objects to the Requests to the extent that they seek to impose an

obligation on TUPSS, Inc. to search for documents beyond where such documents would be
reasonably likely to be kept in the ordinary course of business, or to search for documents in the
files of custodians as to which TUPSS, Inc. reasonably expects would result in a production that
is largely duplicative or otherwise not proportional to the matters at issue in this action. For
purposes of preparing the Responses below and producing relevant documents, TUPSS, Inc. has
made and will make a reasonable inquiry and investigation, including inquiring with key
personnel and individuals most likely to know of the existence of responsive documents, but
TUPSS, Inc. is not undertaking to survey or search the records of all of its employees.
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4.

TUPSS, Inc. objects to the Requests to the extent they purport to require the

production of electronically stored information from sources that are not reasonably accessible
because of undue burden or cost. See Fed. R. Civ. P. 26(b)(2)(B). To the extent that significant
expense and/or assistance of third-party vendors would be required to restore or otherwise render
electronically stored information accessible, TUPSS, Inc. objects to producing it.
5.

TUPSS, Inc. objects to the Requests to the extent they seek to impose upon

TUPSS, Inc. an obligation to investigate or to discover information or materials from third
parties or services that are equally accessible to Plaintiff. TUPSS, Inc. will not undertake a
search of, or be responsible for, providing information in the custody or control of any other
person or non-party.
6.

TUPSS, Inc. objects to the Requests to the extent they seek documents or

information already in Plaintiff’s possession, custody, or control, or information that is publicly
available or otherwise equally available to Plaintiff.
7.

TUPSS, Inc. objects to the Requests to the extent that they seek information

protected by the attorney-client privilege, the attorney work product doctrine, or any other
privilege, protection, or immunity from disclosure. Inadvertent disclosure of any information
that is privileged, protected from disclosure, or otherwise immune from discovery shall not
constitute a waiver of any privilege or protection or the right to object to the use of the
information that was inadvertently disclosed. TUPSS, Inc. reserves the right to recall from
discovery any inadvertently produced document that is protected by the attorney-client privilege,
by the work product doctrine, or by any other applicable privilege, protection, or immunity from
disclosure.
8.

TUPSS, Inc. objects to the Requests to the extent that they seeks any confidential,

proprietary, and/or trade secret information. TUPSS, Inc. further objects to the Requests to the
extent that they seek production of documents that may contain personal identifying information,
implicate privacy concerns of individuals, and the production of which to Plaintiff without
proper consent or authorization may violate privacy laws.
sf-4284904
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9.

TUPSS, Inc. objects to the Requests to the extent that they seek information that

is neither relevant to the subject of this action nor proportional to the needs of the case.
10.

TUPSS, Inc. objects to the Requests insofar as any individual Request is vague,

ambiguous, unreasonable, overbroad, unduly burdensome, or not proportional to the needs of this
case.
11.

TUPSS, Inc. objects to the Requests to the extent that they contain erroneous or

contentious factual allegations or legal assertions, or assume facts not in evidence. By
responding and objecting to the Requests, TUPSS, Inc. does not admit the correctness of such
allegations or assertions.
12.

TUPSS, Inc. objects to the Requests to the extent that any Request is duplicative

of any other Request therein or of any other requests for discovery sought by Plaintiff.
13.

TUPSS, Inc. objects to the Requests to the extent that they define a term

inconsistent with any definitions of such term in the Federal Rules of Civil Procedure and any
applicable Local Rule or Order of this Court.
14.

To the extent that TUPSS, Inc. adopts or uses any term or phrase purportedly

defined in the Requests, it does so solely for convenience in responding to the Requests, and
TUPSS, Inc. does not accept or concede that any of the terms, phrases, or definitions are
appropriate, descriptive, or accurate.
15.

TUPSS, Inc. objects to the definition of “You” in Definition 1 as vague,

ambiguous, overly broad, unduly burdensome, and not proportional to the needs of this case.
TUPSS, Inc. will define “You” as referring solely to TUPSS, Inc.
16.

TUPSS, Inc. objects to the definition of “Madison Timber” in Definition 2 as

vague, ambiguous, overly broad, unduly burdensome, and not proportional to the needs of this
case.
17.

TUPSS, Inc. objects to the definition of “Communication” in Definition 3 and the

term “document” in Definition 4 to the extent that they seek to impose obligations beyond the
scope of Federal Rule of Civil Procedure 34(a). TUPSS, Inc. also objects to these definitions as
sf-4284904
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unreasonable, unduly burdensome, and unnecessary to the extent they purport to require to
produce the original of each document described in the Requests. TUPSS, Inc. objects to the
definition of “document” to the extent it purports to require the production of electronically
stored information from sources that are not reasonably accessible because of undue burden or
cost. See Fed. R. Civ. P. 26(b)(2)(B). To the extent that significant expense and/or assistance of
third party vendors would be required to restore or otherwise render electronically stored
information accessible, TUPSS, Inc. objects to producing it.
18.

TUPSS, Inc. objects to the definition of “Identify” in Definition 6 to the extent

that it seeks to impose obligations beyond the scope of Federal Rule of Civil Procedure 34(a).
TUPSS, Inc. also objects to the definition as unreasonable, unduly burdensome, and unnecessary
to the extent that it purports to require TUPSS, Inc. to “identify” documents that could be
identified by Plaintiff through a review of the documents that will be or have already been
produced by TUPSS, Inc. in connection with Plaintiff’s Requests or any other request for
production by Plaintiff.
19.

TUPSS, Inc. objects to the more-than-ten-year stated “time period in question” of

“January 1, 2009, through today” as overly broad, unduly burdensome, and not proportional to
the needs of the case.
20.

Any statement herein that TUPSS, Inc. will produce documents responsive to any

Request does not imply that TUPSS, Inc. has located documents responsive to the Request, or
that any such documents exist. Rather, any such statement means that TUPSS, Inc. will conduct
a reasonable search for responsive documents and produce any non-privileged documents that
are located through that search.

sf-4284904
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SPECIFIC OBJECTIONS AND RESPONSES TO REQUESTS FOR PRODUCTION
Without waiving or limiting in any manner any of the foregoing General Objections, but
rather incorporating them herein as applicable, TUPSS, Inc. responds to the specific Requests as
follows:
REQUEST FOR PRODUCTION NO. 1:
Please produce any and all documents, communications, or other materials relating to or
referencing Lamar Adams or Madison Timber or investments in Madison Timber.
SPECIFIC OBJECTIONS AND RESPONSE TO REQUEST FOR PRODUCTION NO. 1:
TUPSS, Inc. objects to the extent that it seeks documents that are not in its possession,
custody, or control. TUPSS, Inc. further objects to this Request on the grounds that it seeks
information that is already within Plaintiff’s possession, custody, or control, or that is publicly
available or otherwise equally available to Plaintiff. In addition, TUPSS, Inc. objects to this
Request as vague and overbroad to the extent it seeks “any and all” documents “relating to or
referencing” Adam s or Madison Timber. TUPSS, Inc. also objects to this Request to the extent
that it seeks information protected by the attorney-client privilege, the attorney work product
doctrine, or any other privilege, protection, or immunity from disclosure.
Subject to and without waiving the foregoing objections, TUPSS, Inc. responds as
follows: After conducting a reasonable and diligent search, TUPSS, Inc. does not have any nonprivileged responsive documents in its possession, custody, or control other than documents that
are publicly available or were provided to TUPSS, Inc. by Plaintiff.
REQUEST FOR PRODUCTION NO. 2:
Please produce documents evidencing any insurance policy in effect for the time period
in question under which you are or have been insured for the claims asserted in this lawsuit.
SPECIFIC OBJECTIONS AND RESPONSE TO REQUEST FOR PRODUCTION NO. 2:
TUPSS, Inc. objects to this Request as overbroad, vague, and not proportional to the
needs of this case to the extent it seeks documents “evidencing any insurance policy.”
Subject to and without waiving the foregoing objections, TUPSS, Inc. responds as
sf-4284904
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follows: TUPSS, Inc. is not aware of any applicable insurance policy and therefore does not
possess documents responsive to this Request.
REQUEST FOR PRODUCTION NO. 3:
Please produce any and all communications between you and any insurer relating to
claims asserted in this case.
SPECIFIC OBJECTIONS AND RESPONSE TO REQUEST FOR PRODUCTION NO. 3:
TUPSS, Inc. objects to this Request on the grounds that it is vague, ambiguous,
overbroad, unduly burdensome, and not proportional to the needs of this case. TUPSS, Inc.
further objects to this Request as seeking information protected by the attorney-client privilege
and the attorney work product doctrine.
Subject to and without waiving the foregoing objections, TUPSS, Inc. responds as
follows: TUPSS, Inc. is not aware of any applicable insurance policy and therefore does not
possess documents responsive to this Request.
REQUEST FOR PRODUCTION NO. 4:
Please produce copies of any contract between you and any defendant in this action.
SPECIFIC OBJECTIONS AND RESPONSE TO REQUEST FOR PRODUCTION NO. 4:
TUPSS, Inc. objects to this Request on the grounds that it is vague, ambiguous,
overbroad, unduly burdensome, and neither relevant to the subject of this action nor proportional
to the needs of the case. TUPSS, Inc. further objects to this Request on the grounds that it seeks
information that is already within Plaintiff’s possession, custody, or control.
Subject to and without waiving the foregoing objections, TUPSS, Inc. responds as
follows: TUPSS, Inc. only has a contractual relationship with Defendant Herring Ventures LLC
(“Herring Ventures”) and has produced responsive contracts by and between TUPSS, Inc. and
Herring Ventures within TUPSS, Inc.’s possession, custody, or control that can be located
through a reasonable and diligent search. See TUPSS0000001-0000114.
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REQUEST FOR PRODUCTION NO. 5:
Please produce any and all franchisee disclosure documents and ownership information
forms submitted to you by Herring Ventures, LLC.
SPECIFIC OBJECTIONS AND RESPONSE TO REQUEST FOR PRODUCTION NO. 5:
TUPSS, Inc. objects to this Request on the grounds that the terms “franchisee disclosure
documents” and “ownership information” are vague and ambiguous. TUPSS, Inc. further
objects to this Request on the grounds that it seeks information that is already within Plaintiff’s
possession, custody, or control.
Subject to and without waiving the foregoing objections, TUPSS, Inc. responds as
follows: TUPSS, Inc. has produced documents sufficient to show Herring Ventures’ ownership
of a The UPS Store® franchise. See TUPSS0000001-0000114.
REQUEST FOR PRODUCTION NO. 6:
Please produce any documents relating to orientation or training you provided to Herring
Ventures, LLC or its employees regarding the provision of notary services, including but not
limited to documents relating to TUPSS’s New Franchisee Training Program.
SPECIFIC OBJECTIONS AND RESPONSE TO REQUEST FOR PRODUCTION NO. 6:
TUPSS, Inc. objects to this Request on the grounds that a request for “any documents
relating to” is overbroad, unduly burdensome, and neither relevant to the subject of this action
nor proportional to the needs of the case. In addition, TUPSS, Inc. objects to the phrase
“provision of notary services” as vague and ambiguous. TUPSS, Inc. further objects to this
Request to the extent that it seeks information that is already within Plaintiff’s possession,
custody, or control.
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REQUEST FOR PRODUCTION NO. 7:
Please produce any and all manuals provided by you to Herring Ventures, LLC, including
but not limited to center operations manuals, operating manuals, policy manuals, training
manuals, marketing manuals, and bulletins, supplements, and ancillary and additional written
materials and electronic communications.
SPECIFIC OBJECTIONS AND RESPONSE TO REQUEST FOR PRODUCTION NO. 7:
TUPSS, Inc. objects to this Request on the grounds that it is vague, ambiguous,
overbroad, unduly burdensome, and neither relevant to the subject of this action nor proportional
to the needs of the case because it is not limited to the claims and defense at issue. TUPSS, Inc.
further objects to this Request to the extent that it seeks information that is already within
Plaintiff’s possession, custody, or control.
Subject to and without waiving the foregoing objections, TUPSS, Inc. responds as
follows: TUPSS, Inc. has produced the relevant portion of the Center Operations Manual for
Herring Ventures regarding notary services. See TUPSS0000115-0000118.
REQUEST FOR PRODUCTION NO. 8:
Please produce any and all documents evidencing your “Standards and Specifications,” as
defined in the Franchise Agreement, to which Herring Ventures, LLC d/b/a The UPS Store was
required to adhere.
SPECIFIC OBJECTIONS AND RESPONSE TO REQUEST FOR PRODUCTION NO. 8:
TUPSS, Inc. objects to this Request on the grounds that it is vague, ambiguous,
overbroad, unduly burdensome, and neither relevant to the subject of this action nor proportional
to the needs of the case to the extent it seeks “any and all documents” without any limitations
based on the claims or defenses at issue in this case. TUPSS, Inc. further objects to this Request
to the extent that it seeks information that is already within Plaintiff’s possession, custody, or
control. In addition, TUPSS, Inc. objects to the extent that this Request seeks information
protected by the a attorney-client privilege, the attorney work product doctrine, or any other
privilege, protection, or immunity from disclosure.
sf-4284904
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REQUEST FOR PRODUCTION NO. 9:
Please produce any signage or other material provided by you to Herring Ventures, LLC
that advertises notary services.
SPECIFIC OBJECTIONS AND RESPONSE TO REQUEST FOR PRODUCTION NO. 9:
TUPSS, Inc. objects to this Request on the grounds that the phrases “provided by you”
and “advertises” are vague and ambiguous. TUPSS, Inc. further objects to this Request to the
extent that it seeks information that is already within Plaintiff’s possession, custody, or control.
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Dated: August 10, 2020

By: /s/ Adam J. Hunt
Adam J. Hunt (NY Bar No. 4896213)
(Pro Hac Vice)
MORRISON & FOERSTER LLP
250 West 55th Street
New York, New York 10019
Telephone: 212.468.8000
Facsimile: 212.468.7900
Email: AdamHunt@mofo.com
Mark R. McDonald (CA Bar No. 137001)
(Pro Hac Vice)
MORRISON & FOERSTER LLP
707 Wilshire Boulevard
Los Angeles, CA 90017
Telephone: 213.892.5200
Facsimile: 213.892.5454
Email: MMcDonald@mofo.com
LaToya C. Merritt, MSB #100054
Reuben V. Anderson, MSB #1587
Mallory K. Bland, MSB #105665
PHELPS DUNBAR, LLP
4270 I-55 North Jackson
Mississippi 39211-6391
Post Office Box 16114
Jackson, Mississippi 39236-6114
Telephone: 601-352-2300
Telecopier: 601-360-9777
Email: LaToya.Merritt@phelps.com
Reuben.Anderson@phelps.com
Mallory.Bland@phelps.com
Attorneys for Defendant
THE UPS STORE, INC.
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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF MISSISSIPPI
NORTHERN DIVISION

ALYSSON MILLS, IN HER CAPACITY AS
RECEIVER FOR ARTHUR LAMAR
ADAMS AND MADISON TIMBER
PROPERTIES, LLC,
Plaintiff,
v.

Case No. 3:19-cv-364-CWR-FKB
Arising out of Case No. 3:18-cv-252,
Securities and Exchange Commission v.
Arthur Lamar Adams and Madison Timber
Properties, LLC
Honorable Carlton W Reeves, District Judge

THE UPS STORE, INC.; HERRING
VENTURES, LLC d/b/a/ THE UPS STORE;
AUSTIN ELSEN; TAMMIE ELSEN;
COURTNEY HERRING; DIANE LOFTON;
CHANDLER WESTOVER; RAWLINGS &
MACINNNIS, PA; TAMMY VINSON; and
JEANNIE CHISHOLM,
Defendants.

THE UPS STORE, INC.’S SUPPLEMENTAL OBJECTIONS AND RESPONSES TO
THE REQUESTS FOR PRODUCTION IN RECEIVER’S FIRST SET OF DISCOVERY
REQUESTS TO THE UPS STORE, INC.
Pursuant to Federal Rules of Civil Procedure 26 and 34, Defendant The UPS Store, Inc.
(“TUPSS, Inc.”), by its attorneys, hereby further objects and responds to the requests for
production in Receiver’s First Set of Discovery Requests to the UPS Store, Inc. (the “Requests”)
propounded by Plaintiff Alysson Mills (“Plaintiff”) on July 9, 2020, as follows:
GENERAL OBJECTIONS
The objections set forth in this section apply to each of the Requests as if each were set
forth in full response to each Request. The assertion of the same, similar, or additional
objections in TUPSS, Inc.’s specific objections to individual Requests, or the failure to assert any

sf-4421091

Exhibit D

Case 3:19-cv-00364-CWR-FKB Document 167-4 Filed 02/25/21 Page 2 of 8

additional objection to a Request, does not waive any of TUPSS, Inc.’s objections set forth in
this section or the following sections.
1.

These objections are made without waiving or intending to waive, but rather

intending to preserve and preserving: (a) all objections to competency, relevancy, materiality,
privilege, and admissibility as evidence for any purpose in the trial of this or any other action or
any subsequent proceedings; (b) the right to object to the use of any documents (or the subject
matter thereof) that may be produced in the trial of this or any other action or any subsequent
proceedings on any grounds; (c) the right to preserve, prior to production and as a condition of
production, the confidentiality or the proprietary nature of any documents that may be produced
or the subject matter thereof; (d) the right to object on any ground at any time to a demand for
further production or other discovery involving or relating to the subject matter of the Requests;
and (e) the right at any time to revise, supplement, clarify, or amend the responses and objections
to the Requests, if further factual developments or analysis warrants a modification, or if
additional information is obtained or documents are located that are properly called for by the
Requests.
2.

TUPSS, Inc. objects to the Requests to the extent that they seek documents that

are not in its possession, custody, or control.
3.

TUPSS, Inc. objects to the Requests to the extent that they seek to impose an

obligation on TUPSS, Inc. to search for documents beyond where such documents would be
reasonably likely to be kept in the ordinary course of business, or to search for documents in the
files of custodians as to which TUPSS, Inc. reasonably expects would result in a production that
is largely duplicative or otherwise not proportional to the matters at issue in this action. For
purposes of preparing the Responses below and producing relevant documents, TUPSS, Inc. has
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made and will make a reasonable inquiry and investigation, including inquiring with key
personnel and individuals most likely to know of the existence of responsive documents, but
TUPSS, Inc. is not undertaking to survey or search the records of all of its employees.
4.

TUPSS, Inc. objects to the Requests to the extent they purport to require the

production of electronically stored information from sources that are not reasonably accessible
because of undue burden or cost. See Fed. R. Civ. P. 26(b)(2)(B). To the extent that significant
expense and/or assistance of third-party vendors would be required to restore or otherwise render
electronically stored information accessible, TUPSS, Inc. objects to producing it.
5.

TUPSS, Inc. objects to the Requests to the extent they seek to impose upon

TUPSS, Inc. an obligation to investigate or to discover information or materials from third
parties or services that are equally accessible to Plaintiff. TUPSS, Inc. will not undertake a
search of, or be responsible for, providing information in the custody or control of any other
person or non-party.
6.

TUPSS, Inc. objects to the Requests to the extent they seek documents or

information already in Plaintiff’s possession, custody, or control, or information that is publicly
available or otherwise equally available to Plaintiff.
7.

TUPSS, Inc. objects to the Requests to the extent that they seek information

protected by the attorney-client privilege, the attorney work product doctrine, or any other
privilege, protection, or immunity from disclosure. Inadvertent disclosure of any information
that is privileged, protected from disclosure, or otherwise immune from discovery shall not
constitute a waiver of any privilege or protection or the right to object to the use of the
information that was inadvertently disclosed. TUPSS, Inc. reserves the right to recall from
discovery any inadvertently produced document that is protected by the attorney-client privilege,

sf-4421091

3

Exhibit D

Case 3:19-cv-00364-CWR-FKB Document 167-4 Filed 02/25/21 Page 4 of 8

by the work product doctrine, or by any other applicable privilege, protection, or immunity from
disclosure.
8.

TUPSS, Inc. objects to the Requests to the extent that they seeks any confidential,

proprietary, and/or trade secret information. TUPSS, Inc. further objects to the Requests to the
extent that they seek production of documents that may contain personal identifying information,
implicate privacy concerns of individuals, and the production of which to Plaintiff without
proper consent or authorization may violate privacy laws.
9.

TUPSS, Inc. objects to the Requests to the extent that they seek information that

is neither relevant to the subject of this action nor proportional to the needs of the case.
10.

TUPSS, Inc. objects to the Requests insofar as any individual Request is vague,

ambiguous, unreasonable, overbroad, unduly burdensome, or not proportional to the needs of this
case.
11.

TUPSS, Inc. objects to the Requests to the extent that they contain erroneous or

contentious factual allegations or legal assertions, or assume facts not in evidence. By
responding and objecting to the Requests, TUPSS, Inc. does not admit the correctness of such
allegations or assertions.
12.

TUPSS, Inc. objects to the Requests to the extent that any Request is duplicative

of any other Request therein or of any other requests for discovery sought by Plaintiff.
13.

TUPSS, Inc. objects to the Requests to the extent that they define a term

inconsistent with any definitions of such term in the Federal Rules of Civil Procedure and any
applicable Local Rule or Order of this Court.
14.

To the extent that TUPSS, Inc. adopts or uses any term or phrase purportedly

defined in the Requests, it does so solely for convenience in responding to the Requests, and
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TUPSS, Inc. does not accept or concede that any of the terms, phrases, or definitions are
appropriate, descriptive, or accurate.
15.

TUPSS, Inc. objects to the definition of “You” in Definition 1 as vague,

ambiguous, overly broad, unduly burdensome, and not proportional to the needs of this case.
TUPSS, Inc. will define “You” as referring solely to TUPSS, Inc.
16.

TUPSS, Inc. objects to the definition of “Madison Timber” in Definition 2 as

vague, ambiguous, overly broad, unduly burdensome, and not proportional to the needs of this
case.
17.

TUPSS, Inc. objects to the definition of “Communication” in Definition 3 and the

term “document” in Definition 4 to the extent that they seek to impose obligations beyond the
scope of Federal Rule of Civil Procedure 34(a). TUPSS, Inc. also objects to these definitions as
unreasonable, unduly burdensome, and unnecessary to the extent they purport to require to
produce the original of each document described in the Requests. TUPSS, Inc. objects to the
definition of “document” to the extent it purports to require the production of electronically
stored information from sources that are not reasonably accessible because of undue burden or
cost. See Fed. R. Civ. P. 26(b)(2)(B). To the extent that significant expense and/or assistance of
third party vendors would be required to restore or otherwise render electronically stored
information accessible, TUPSS, Inc. objects to producing it.
18.

TUPSS, Inc. objects to the definition of “Identify” in Definition 6 to the extent

that it seeks to impose obligations beyond the scope of Federal Rule of Civil Procedure 34(a).
TUPSS, Inc. also objects to the definition as unreasonable, unduly burdensome, and unnecessary
to the extent that it purports to require TUPSS, Inc. to “identify” documents that could be
identified by Plaintiff through a review of the documents that will be or have already been
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produced by TUPSS, Inc. in connection with Plaintiff’s Requests or any other request for
production by Plaintiff.
19.

TUPSS, Inc. objects to the more-than-ten-year stated “time period in question” of

“January 1, 2009, through today” as overly broad, unduly burdensome, and not proportional to
the needs of the case.
20.

Any statement herein that TUPSS, Inc. will produce documents responsive to any

Request does not imply that TUPSS, Inc. has located documents responsive to the Request, or
that any such documents exist. Rather, any such statement means that TUPSS, Inc. will conduct
a reasonable search for responsive documents and produce any non-privileged documents that
are located through that search.
SPECIFIC OBJECTIONS AND RESPONSES TO REQUESTS FOR PRODUCTION
Without waiving or limiting in any manner any of the foregoing General Objections, but
rather incorporating them herein as applicable, TUPSS, Inc. responds to the specific Requests as
follows:
REQUEST FOR PRODUCTION NO. 6:
Please produce any documents relating to orientation or training you provided to Herring
Ventures, LLC or its employees regarding the provision of notary services, including but not
limited to documents relating to TUPSS’s New Franchisee Training Program.
SPECIFIC OBJECTIONS AND RESPONSE TO REQUEST FOR PRODUCTION NO. 6:
TUPSS, Inc. objects to this Request on the grounds that a request for “any documents
relating to” is overbroad, unduly burdensome, and neither relevant to the subject of this action
nor proportional to the needs of the case. In addition, TUPSS, Inc. objects to the phrase
“provision of notary services” as vague and ambiguous. TUPSS, Inc. further objects to this
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Request to the extent that it seeks information that is already within Plaintiff’s possession,
custody, or control.
SUPPLEMENTAL RESPONSE TO REQUEST FOR PRODUCTION NO. 6:
Subject to and without waiving the foregoing objections, TUPSS, Inc. responds as
follows: TUPSS, Inc. has produced its Center Operations Manual. See TUPSS00001190000554.
REQUEST FOR PRODUCTION NO. 7:
Please produce any and all manuals provided by you to Herring Ventures, LLC, including
but not limited to center operations manuals, operating manuals, policy manuals, training
manuals, marketing manuals, and bulletins, supplements, and ancillary and additional written
materials and electronic communications.
SPECIFIC OBJECTIONS AND RESPONSE TO REQUEST FOR PRODUCTION NO. 7:
TUPSS, Inc. objects to this Request on the grounds that it is vague, ambiguous,
overbroad, unduly burdensome, and neither relevant to the subject of this action nor proportional
to the needs of the case because it is not limited to the claims and defense at issue. TUPSS, Inc.
further objects to this Request to the extent that it seeks information that is already within
Plaintiff’s possession, custody, or control.
Subject to and without waiving the foregoing objections, TUPSS, Inc. responds as
follows: TUPSS, Inc. has produced the relevant portion of the Center Operations Manual for
Herring Ventures regarding notary services. See TUPSS0000115-0000118.
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SUPPLEMENTAL RESPONSE TO REQUEST FOR PRODUCTION NO. 7:
Subject to and without waiving the foregoing objections, TUPSS, Inc. responds as
follows: TUPSS, Inc. has produced its Center Operations Manual. See TUPSS00001190000554.
Dated: February 3, 2021

By: /s/ Mark R. McDonald
Mark R. McDonald (CA Bar No. 137001)
(Pro Hac Vice)
MORRISON & FOERSTER LLP
707 Wilshire Boulevard
Los Angeles, CA 90017
Telephone: 213.892.5200
Facsimile: 213.892.5454
Email: MMcDonald@mofo.com
Adam J. Hunt (NY Bar No. 4896213)
(Pro Hac Vice)
MORRISON & FOERSTER LLP
250 West 55th Street
New York, New York 10019
Telephone: 212.468.8000
Facsimile: 212.468.7900
Email: AdamHunt@mofo.com
LaToya C. Merritt, MSB #100054
Reuben V. Anderson, MSB #1587
Mallory K. Bland, MSB #105665
PHELPS DUNBAR, LLP
4270 I-55 North Jackson
Mississippi 39211-6391
Post Office Box 16114
Jackson, Mississippi 39236-6114
Telephone: 601-352-2300
Telecopier: 601-360-9777
Email: LaToya.Merritt@phelps.com
Reuben.Anderson@phelps.com
Mallory.Bland@phelps.com
Attorneys for Defendant
THE UPS STORE, INC.
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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF MISSISSIPPI
NORTHERN DIVISION

ALYSSON MILLS, IN HER CAPACITY AS
RECEIVER FOR ARTHUR LAMAR
ADAMS AND MADISON TIMBER
PROPERTIES, LLC,
Plaintiff,
v.

Case No. 3:19-cv-364-CWR-FKB
Arising out of Case No. 3:18-cv-252,
Securities and Exchange Commission v.
Arthur Lamar Adams and Madison Timber
Properties, LLC
Honorable Carlton W Reeves, District Judge

THE UPS STORE, INC.; HERRING
VENTURES, LLC d/b/a/ THE UPS STORE;
AUSTIN ELSEN; TAMMIE ELSEN;
COURTNEY HERRING; DIANE LOFTON;
CHANDLER WESTOVER; RAWLINGS &
MACINNNIS, PA; TAMMY VINSON; and
JEANNIE CHISHOLM,
Defendants.

THE UPS STORE, INC.’S SUPPLEMENTAL OBJECTIONS AND RESPONSES TO
THE INTERROGATORIES IN RECEIVER’S FIRST SET OF DISCOVERY REQUESTS
TO THE UPS STORE, INC.
Pursuant to Federal Rules of Civil Procedure 26 and 33, Defendant The UPS Store, Inc.
(“TUPSS, Inc.”), by its attorneys, hereby further objects and responds to the interrogatories in
Receiver’s First Set of Discovery Requests to the UPS Store, Inc. (the “Interrogatories”)
propounded by Plaintiff Alysson Mills (“Plaintiff”) on July 9, 2020, as follows:
GENERAL OBJECTIONS
The objections set forth in this section apply to each of the Interrogatories as if each were
set forth in full response to each Interrogatory. The assertion of the same, similar, or additional
objections in TUPSS, Inc.’s specific objections to individual Interrogatories, or the failure to
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assert any additional objection to an Interrogatory, does not waive any of TUPSS, Inc.’s
objections set forth in this section or the following sections.
1.

These objections are made without waiving or intending to waive, but rather

intending to preserve and preserving: (a) all objections to competency, relevancy, materiality,
privilege, and admissibility as evidence for any purpose in the trial of this or any other action or
any subsequent proceedings; (b) the right to object to the use of any documents (or the subject
matter thereof) that may be produced in the trial of this or any other action or any subsequent
proceedings on any grounds; (c) the right to preserve, prior to production and as a condition of
production, the confidentiality or the proprietary nature of any documents that may be produced
or the subject matter thereof; (d) the right to object on any ground at any time to a demand for
further production or other discovery involving or relating to the subject matter of the
Interrogatories; and (e) the right at any time to revise, supplement, clarify, or amend the
responses and objections to the Interrogatories, if further factual developments or analysis
warrants a modification, or if additional information is obtained that is properly called for by the
Interrogatories.
2.

TUPSS, Inc. objects to the Interrogatories to the extent that they seek information

that is not in its possession, custody, or control.
3.

TUPSS, Inc. objects to the Interrogatories to the extent that they seek to impose

an obligation on Defendant to search for information beyond where such information would be
reasonably likely to be kept in the ordinary course of business, or to search for information in the
files of custodians as to which TUPSS, Inc. reasonably expects would result in a production that
is largely duplicative or otherwise not proportional to the matters at issue in this action. For
purposes of preparing the Responses below, TUPSS, Inc. has made and will make a reasonable
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inquiry and investigation, including inquiring with key personnel and individuals most likely to
know of the existence of responsive documents and information, but TUPSS, Inc. is not
undertaking to survey or search the records of all of its employees.
4.

TUPSS, Inc. objects to the Interrogatories to the extent they seek to impose upon

TUPSS, Inc. an obligation to investigate or to discover information or materials from third
parties or services that are equally accessible to Plaintiff. TUPSS, Inc. will not undertake a
search of, or be responsible for, providing information in the custody or control of any other
person or non-party.
5.

TUPSS, Inc. objects to the Interrogatories to the extent they seek information

already in Plaintiff’s possession, custody, or control, or publicly available or otherwise equally
available to Plaintiff.
6.

TUPSS, Inc. objects to the Interrogatories to the extent that they seek information

protected by the attorney-client privilege, the attorney work product doctrine, or any other
privilege, protection, or immunity from disclosure. Inadvertent disclosure of any information
that is privileged, protected from disclosure, or otherwise immune from discovery shall not
constitute a waiver of any privilege or protection or the right to object to the use of the
information that was inadvertently disclosed. TUPSS, Inc. reserves the right to recall from
discovery any inadvertently produced document that is protected by the attorney-client privilege,
by the work product doctrine, or by any other applicable privilege, protection, or immunity from
disclosure.
7.

TUPSS, Inc. objects to the Interrogatories to the extent that they seek any

confidential, proprietary, and/or trade secret information. TUPSS, Inc. further objects to the
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Interrogatories to the extent that they seek personal identifying information, implicate privacy
concerns of individuals, or may violate privacy laws.
8.

TUPSS, Inc. objects to the Interrogatories to the extent that they seek information

that is neither relevant to the subject of this action nor proportional to the needs of the case.
9.

TUPSS, Inc. objects to the Interrogatories insofar as any individual Interrogatory

is vague, ambiguous, unreasonable, overbroad, unduly burdensome, or not proportional to the
needs of this case.
10.

TUPSS, Inc. objects to the Interrogatories to the extent that they contain

erroneous or contentious factual allegations or legal assertions, or assume facts not in evidence.
By responding and objecting to the Interrogatories, TUPSS, Inc. does not admit the correctness
of such allegations or assertions.
11.

TUPSS, Inc. objects to the Interrogatories to the extent that any Interrogatory is

duplicative of any other Interrogatory therein or of any other requests for discovery sought by
Plaintiff.
12.

TUPSS, Inc. objects to the Interrogatories to the extent that they define a term

inconsistent with any definitions of such term in the Federal Rules of Civil Procedure and any
applicable Local Rule or Order of this Court.
13.

To the extent that TUPSS, Inc. adopts or uses any term or phrase purportedly

defined in the Interrogatories, it does so solely for convenience in responding to the
Interrogatories, and TUPSS, Inc. does not accept or concede that any of the terms, phrases, or
definitions are appropriate, descriptive, or accurate.
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14.

TUPSS, Inc. objects to the definition of “You” in Definition 1 as vague,

ambiguous, overly broad, unduly burdensome, and not proportional to the needs of this case.
TUPSS, Inc. will define “You” as referring solely to TUPSS, Inc.
15.

TUPSS, Inc. objects to the definition of “Identify” in Definition 7 as overly broad,

unduly burdensome, and not proportional to the needs of this case. TUPSS, Inc. also objects to
the definition to the extent that it seeks to impose obligations beyond the scope of Federal Rule
of Civil Procedure 33. TUPSS, Inc. also objects to the definition to the extent it seeks personal
identifying information, implicates privacy concerns of individuals, or may violate privacy laws.
16.

TUPSS, Inc. objects to the more-than-ten-year stated “time period in question” of

“January 1, 2009, through today” as overly broad, unduly burdensome, and not proportional to
the needs of the case.
SPECIFIC OBJECTIONS AND RESPONSES TO REQUESTS FOR PRODUCTION
INTERROGATORY NO. 2:
Please state all facts supporting the basis for your denial of the Amended Complaint’s
paragraph 55.
SPECIFIC OBJECTIONS AND RESPONSE TO INTERROGATORY NO. 2:
TUPSS, Inc. objects to this Interrogatory on the grounds that it is vague, ambiguous, and
overbroad. TUPSS, Inc. further objects to this Request on the grounds that it seeks information
that is already within Plaintiff’s possession, custody, or control.
Subject to and without waiving the foregoing objections, TUPSS, Inc. responds as
follows: Subject to Federal Rule of Civil Procedure 33(d), TUPSS, Inc. will produce the
documents that support its denial of Paragraph 55 of the Amended Complaint.
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SUPPLEMENTAL RESPONSE TO INTERROGATORY NO. 2:
Subject to and without waiving the foregoing objections, TUPSS, Inc. responds as
follows: TUPSS, Inc. does not “control every aspect” of Defendant Herring Ventures LLC’s
(“Herring Ventures”) business. TUPSS, Inc. has produced the franchise agreement between
TUPSS, Inc. and Herring Ventures, which provides the facts supporting the basis for denying the
allegations contained in Paragraph 55 of the Amended Complaint. See TUPSS00000010000114. Consistent with the Franchise Agreement between Herring Ventures and TUPSS, Inc.,
Herring Ventures is an independently owned and operated business responsible for, among other
things: (1) all employment decisions, including hiring, supervising, and firing its employees; and
(2) running the day-to-day operations of the store in compliance with all federal, state, and local
laws and regulations.
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Dated: February 3, 2021

By: /s/ Mark R. McDonald
Mark R. McDonald (CA Bar No. 137001)
(Pro Hac Vice)
MORRISON & FOERSTER LLP
707 Wilshire Boulevard
Los Angeles, CA 90017
Telephone: 213.892.5200
Facsimile: 213.892.5454
Email: MMcDonald@mofo.com
Adam J. Hunt (NY Bar No. 4896213)
(Pro Hac Vice)
MORRISON & FOERSTER LLP
250 West 55th Street
New York, New York 10019
Telephone: 212.468.8000
Facsimile: 212.468.7900
Email: AdamHunt@mofo.com
LaToya C. Merritt, MSB #100054
Reuben V. Anderson, MSB #1587
Mallory K. Bland, MSB #105665
PHELPS DUNBAR, LLP
4270 I-55 North Jackson
Mississippi 39211-6391
Post Office Box 16114
Jackson, Mississippi 39236-6114
Telephone: 601-352-2300
Telecopier: 601-360-9777
Email: LaToya.Merritt@phelps.com
Reuben.Anderson@phelps.com
Mallory.Bland@phelps.com
Attorneys for Defendant
THE UPS STORE, INC.
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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF MISSISSIPPI
NORTHERN DIVISION
ALYSSON MILLS, IN HER CAPACITY
AS RECEIVER FOR ARTHUR LAMAR
ADAMS AND MADISON TIMBER
PROPERTIES, LLC,
Plaintiff,
v.

Case No. 3:19-cv-00364
Arising out of Case No. 3:18-cv-252,
Securities and Exchange Commission v.
Arthur Lamar Adams and Madison
Timber Properties, LLC
Hon. Carlton W. Reeves, District Judge

THE UPS STORE, INC.; HERRING
VENTURES, LLC d/b/a THE UPS STORE;
AUSTIN ELSEN; TAMMIE ELSEN;
COURTNEY HERRING; DIANE LOFTON;
CHANDLER WESTOVER; RAWLINGS &
MACINNIS, PA; TAMMY VINSON; and
JEANNIE CHISHOLM,
Defendants.

MEMORANDUM IN SUPPORT OF MOTION TO COMPEL
Alysson Mills, in her capacity as the court-appointed receiver for Arthur Lamar Adams
and Madison Timber Properties, LLC (the “Receiver”), through undersigned counsel, respectfully
moves the Court to enter an order directing The UPS Store, Inc. (“UPS”) to respond to discovery
requests.
BACKGROUND
Lamar Adams relied on notaries at The UPS Store Madison to notarize fake timber deeds
for thousands of investments, effectively making The UPS Store Madison a fake timber deed
factory.
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The Receiver filed this lawsuit on May 15, 2019 alleging, among other things, that UPS is
liable for the acts of its franchisee, Herring Ventures, LLC d/b/a The UPS Store Madison, and its
notaries-employees because UPS controls every aspect of its stores’ business, including their
provision of notary services. UPS dictates the location and designs of its stores, the services they
offer, the merchandise they sell, the manner in which they conduct their business, and the signage
they may use.
The Receiver issued discovery requests to UPS last July. The Receiver’s requests are
straightforward and are typical for a case about franchisor liability. Simply put, she seeks
information bearing on the franchisor-franchisee relationship between UPS and Herring Ventures
and the extent to which UPS controls its franchisee’s business. She is entitled to that information.
UPS responded with generic objections to almost all of the Receiver’s requests. UPS
initially (and begrudgingly) produced only 118 pages, 114 are UPS’s Franchise Agreement, which
Herring Ventures had already produced.1 Only after the Court’s admonishment, UPS produced its
Center Operations Manual. UPS, however, refused to produce additional responsive documents to
which UPS’s Franchise Agreement and Center Operations Manual expressly refer.
As required by the Federal Rules and this Court’s local rules, the Receiver conferred with
UPS multiple times.2 The parties attended a discovery conference with the Court on January 14,
during which the Court stated that the Receiver is entitled to documents bearing on the franchiseefranchisor relationship between UPS and Herring Ventures. UPS finally produced its Center

1

For what it’s worth, UPS did not produce a single document as part of its initial disclosures.

2

The Receiver’s counsel sent a letter to UPS’s counsel detailing the deficient discovery responses on December
14, 2020 and January 5, 2021. Those letters are attached hereto as Exhibits A and B, respectively. The parties
conferred telephonically on January 4 and, at the suggestion of the Court at the January 14 discovery conference,
the parties conferred again on January 20. UPS’s lead counsel requested yet another conference for the afternoon
of January 22. He failed to attend.
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Operations Manual on February 3, 2021 but still refuses to produce additional responsive
documents. The Receiver files this motion only after it has become apparent that UPS will continue
to mock its discovery obligations unless the Court intervenes.
This case has been pending since May of 2019. The Court previously noted that discovery
in this case “should not be overly complex.” [Doc. 49 at 1]. UPS has no excuse for its patent refusal
to produce responsive documents that everyone knows exist. UPS’s objections are yet another
cynical attempt, following its second motion to dismiss and motion to stay, to unjustifiably delay
the trial in this case.
ARGUMENT
The Receiver is entitled to obtain discovery “regarding any nonprivileged matter that is
relevant to any party’s claim or defense and proportional to the needs of the case . . . .” See Fed.
R. Civ. P. 26(b)(1). Rule 37 of the Federal Rules of Civil Procedure provides that “a party seeking
discovery may move for an order compelling an answer” to discovery requests. “[A]n evasive or
incomplete disclosure, answer, or response must be treated as a failure to disclose, answer, or
respond.” Fed. R. Civ. P. 37(a)(4).
“The party that resists discovery ‘must show specifically how each interrogatory is not
relevant or how each question is overbroad, burdensome or oppressive.’” Stallings v. Wayne Cty.,
Mississippi, No. 2:18-cv-66, 2020 WL 1892260, at *1 (S.D. Miss. Apr. 16, 2020) (quoting
McLeod, Alexander, Powel & Apffel, P.C. v. Quarles, 894 F.2d 1482, 1485 (5th Cir. 1990)). Under
Rule 33, “[e]ach interrogatory must, to the extent it is not objected to, be answered separately and
fully in writing under oath” and “[t]he grounds for objecting to an interrogatory must be stated
with specificity.” Fed. R. Civ. P. 33(b)(3)–(4). A party refusing to produce documents must “state
with specificity the grounds for objecting to the request, including the reasons.” Fed. R. Civ. P.
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34(b)(2)(B). “The party resisting discovery bears the burden of explaining its objections and
providing support for its objections.” Burdette v. Panola Cty., No. 3:13-cv-286, 2015 WL
1433462, at *1 (N.D. Miss. Mar. 31, 2015).
“Discovery is ‘to be accorded a broad and liberal treatment to effect [its] purposes of
adequately informing litigants in civil trials.’” Stallings, 2020 WL 1892260 at *1 (quoting Herbert
v. Lando, 441 U.S. 153, 177 (1979)).
1. The documents the Receiver seeks are necessary to prove her claims against UPS.
UPS is obligated to produce documents relevant to the Receiver’s claims and UPS’s
defenses. See Fed. R. Civ. P. 26(b)(1). The Court has already found that the Receiver’s amended
complaint states a claim against UPS for franchisor liability. [See Order Denying UPS’s Motion
to Dismiss, Doc. 49]. UPS asserts as a defense that it cannot be vicariously liable for Herring
Ventures’ acts because UPS had no control over Herring Ventures’ employees.
At the heart of the Receiver’s franchisor liability claim—and UPS’s defense to it—is UPS’s
control over its franchisee, Herring Ventures. “[O]ne who controls, or has the right to control, the
work of another may be liable as the master of that party.” Allen v. Choice Hotels Intern., 942 So.
2d 817, 821 (Miss. Ct. App. 2006).3 In addition, “Mississippi cases have also found vicarious
liability where ‘a party holds itself out as offering services to the public and . . . consumers are
reasonably led to believe that they are doing business with that party. . . . ’” Id. at 827 (quoting
Fruchter v. Lynch Oil Co., 522 So. 2d 195, 200 (Miss. 1988)).
Mississippi courts consider a number of factors to determine whether a franchisor should
be vicariously liable for the acts of its franchisee, including whether the franchisor has control of

3

See also Allen, 942 So. 2d at 822 (“[C]ourts have held [a] franchisor vicariously liable only when it had the
right to control the specific instrumentality or aspect of the business that was alleged to have caused the harm.”).
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the premises and whether the franchisor has the right to direct the details of the services offered.
See Elder v. Sears Roebuck & Co., 516 So. 2d 231, 234–35 (Miss. 1987).4 The Mississippi
Supreme Court has considered important to the question of control whether a franchisor furnished
signs for advertisements and whether “the premises was arranged so that members of the
consuming public think they are dealing with [the franchisor].” Id. at 235.
Each of the Receiver’s discovery requests is directly tied to the Receiver’s allegations that
UPS controls the provision of notary services at The UPS Store Madison—the very notary services
that were performed in violation of Mississippi law and that effectively turned The UPS Store
Madison into Adams’s fake timber deed factory. The information the Receiver seeks is relevant
and well within the scope of the claims and defenses in this case.
2. UPS refuses to produce documents evidencing its franchise relationship.
The documents central to the claims and defenses in this case are those that define the scope
of the franchisor/franchisee relationship between UPS and Herring Ventures. UPS has produced
only the Franchise Agreement, which Herring Ventures had already produced to the Receiver, and

4

The Elder court considered:
Whether the principal master has the power to terminate the contract at will; whether he has the
power to fix the price in payment for the work, or vitally controls the manner and time of
payment; whether he furnishes the means and appliances for the work; whether he has control
of the premises; whether he furnishes the materials upon which the work is done and receives
the output thereof, the contractor dealing with no other person in respect to the output; whether
he has the right to prescribe and furnish the details of the kind and character of work to be done;
whether he has the right to supervise and inspect the work during the course of the employment;
whether he has the right to direct the details of the manner in which the work is to be done;
whether he has the right to employ and discharge the subemployees and to fix their
compensation; and whether he is obliged to pay the wages of said employees . . . .

Elder, 516 So. 2d at 233 (quoting Kisner v. Jackson, 132 So. 90, 91 (Miss. 1931)).
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its “Center Operations Manual.” UPS provided generic objections to every one of the Receiver’s
requests for documents and refuses to make a meaningful document production5:
Request for Production No. 6
Request for Production No. 6: Please produce any documents relating to
orientation or training you provided to Herring Ventures, LLC or its employees
regarding the provision of notary services, including but not limited to documents
relating to TUPSS’s New Franchisee Training Program.
UPS says the request is overbroad and irrelevant and that the phrase “provision of notary
services” is vague and ambiguous.
The Franchise Agreement requires a franchisee to complete UPS’s New Franchisee
Training Program, which is “structured to provide business management and practical training in
implementing, managing and operating a Center.” The Center Operations Manual references the
“Franchisee Training Program,” which includes both web-based and in-person training for
franchises.
UPS has “sole discretion” to determine the contents and manner of conducting its training
program because UPS posits it has “superior skill and knowledge with respect to the training and
skill required to manage and operate the Center.” Indeed, a franchisee may not open its Center . .
. until all required training has been successfully completed to the satisfaction of [UPS] . . . .”
The Receiver is entitled to information about the required training relating to notary
services.

5

See UPS’s Responses to the Receiver’s Requests for Production, attached hereto as Exhibit C; UPS’s
Supplemental Responses to the Receiver’s Requests for Production, attached hereto as Exhibit D.
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Request for Production No. 8
Request for Production No. 8: Please produce any and all documents evidencing
your “Standards and Specifications,” as defined in the Franchise Agreement, to
which Herring Ventures, LLC d/b/a The UPS Store was required to adhere.
Despite the fact that the Franchise Agreement provides that Herring Ventures “shall strictly
adhere to the Standards and Specifications set forth in the Manuals,” UPS contends these
documents are irrelevant and refuses to produce them.
“Standards and Specifications” is defined in the Franchise Agreement as the document(s)
governing the “quality, appearance, and service for Centers.” The Franchise Agreement demands
that the “Franchisee shall operate the Center in compliance with TUPSS’s then-current Standards
and Specifications.” The Franchise Agreement requires Herring Ventures to “follow all advertising
and marketing Standards and Specifications established from time to time by [UPS].” Indeed, the
Franchise Agreement provides that UPS may assert a default under and ultimately terminate a
franchise if the franchisee fails to comply with Standard and Specifications. Quite plainly, UPS
can produce the documents that define Standards and Specifications.
To be sure, the Standards and Specifications and the Center Operations Manual are not one
and the same. The Center Operations Manual refers to a separate “The UPS Store Standards
Manual” and “plan-o-grams” that are available on “The UPS Store Hub, an internal website of the
franchise network.” The Receiver is entitled review these documents.
Request for Production No. 9
Request for Production No. 9: Please produce any signage or other material
provided by you to Herring Ventures, LLC that advertises notary services.
UPS’s contention in its discovery responses that this request is vague and ambiguous is
nonsense. Herring Ventures has admitted that UPS provides it with signage and marketing
materials that advertise notary services. Indeed, the Franchise Agreement provides that Herring
7
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Ventures “shall use, sell or distribute only those advertising or marketing materials that are
authorized by [UPS] in writing prior to use.” UPS reserves the “exclusive, unrestricted right” to
“market any products or services.” Further, UPS’s own Center Operations Manual for Notary
Services directs a franchisee to the Marketing Section of the Center Operations Manual to
determine “how aggressively to market” notary services.
Whether a franchisor furnished signs for advertisements is an important consideration in
determining the question of control in a franchisor liability claim. See Elder, 516 So. 2d at 235.
(“Insignia indicating ‘Sears’ are prominently displayed. Sears, along with anyone of common
sense, well knows that the volume and profitability of the business would be significantly less if
the sign merely said ‘Robert Bates, Authorized Catalog Merchant’. The Sears name supplies the
magic that draws customers. Reliance is implied in the fact that customers such as Mrs. Elder come
there to do business with Sears.”). Marketing or advertisements for notary services that UPS
provided to Herring Ventures are undoubtedly relevant and discoverable.6
3.

UPS refuses to adequately respond to the Receiver’s interrogatories.
The Receiver issued to UPS only three interrogatories. UPS objected to each of them. The

Receiver’s Interrogatory No. 2 asked UPS to “Please state all facts supporting the basis for your
denial of the Amended Complaint’s paragraph 55.” Paragraph 55 of the Amended Complaint
states:
55. The UPS Store, Inc. controls every aspect of its stores’ business, including their
provision of notary services. The UPS Store, Inc. dictates the location and designs
of its stores, the signage they may use, the merchandise they sell, the services they
offer, and the manner in which they conduct their business.

6

That Herring Ventures has produced some photographs of UPS signage currently on display in its store does
not relieve UPS of its obligation under Rule 34. The Receiver is entitled to know what advertising and marketing
material UPS provided to Herring Ventures not just currently, but also during the time that UPS notaries were
notarizing fake timber deeds for Lamar Adams.
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UPS contends this request is “vague, ambiguous, and overbroad” and “seeks information that is
already within [the Receiver’s] possession, custody, or control.” This interrogatory is neither
vague, ambiguous, nor overbroad, as UPS contends.
After first wholly refusing to respond to Interrogatory No. 2, UPS supplemented its
response.7 UPS’s supplemental response remains deficient. UPS points only to the Franchise
Agreement in support of its denial, which UPS apparently contends is the only evidence of UPS’s
control of its franchisees’ employment decisions and day-to-day operations. UPS’s response does
nothing to address its denial that UPS “dictates the location and designs of its stores, the signage
they may use, the merchandise they sell, the services they offer, and the manner in which they
conduct their business.”
CONCLUSION
The Receiver asks for this Court’s assistance only after multiple requests of UPS to produce
unquestionably responsive documents have failed.
In the six months since the Receiver made her discovery requests of UPS, UPS has filed
another motion to dismiss, followed by a motion to stay, and, when that did not relieve it of its
obligation to comply with rules governing discovery, dug into the general position that it does not
have to respond to virtually any of the Receiver’s lawful requests of it. UPS plainly seeks to thwart
the progress of this case by any means necessary. It has made plain its utter disdain for the
Receiver’s case. Its counsel has repeatedly expressed incredulity that UPS has been made a
defendant based on the negligence of “a couple of notaries.” UPS is entitled to its opinion; what it
is not entitled to do is refuse to participate in discovery and mock the entire process.

7

See UPS’s Supplemental Response to the Receiver’s Interrogatories, attached hereto as Exhibit E.
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The Court should call UPS’s tactics what they are—obstructive attempts to cause
unjustified delay—and order UPS to produce the information the Receiver requests so that this
case can proceed to the jury trial set in December. If the Court grants this motion, it should in
addition award the Receiver attorneys fees and costs incurred in its filing and prosecution.
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