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1 Mutual of Omaha Investor Services, Inc. (“MOIS”) and Mutual of Omaha Insurance Company (“MOIC”), 
hereinafter “Mutual,” file this their joint reply solely for the sake of judicial economy. 
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I. INTRODUCTION 

This lawsuit and particularly the claims against Mutual of Omaha Insurance Company 

(“MOIC”) and Mutual of Omaha Investor Services (“MOIS”) are different from the claims 

asserted by the Receiver in any of the other lawsuits against persons and entities that allegedly 

contributed to the fraud.2  Here, the sole basis upon which the Receiver attempts to pin liability 

upon Mutual is vicarious liability.  She claims that because for a period of time Murphree and 

Patridge were registered investment visors and “possibly an ordinary agent affiliated with Mutual 

of Omaha,” Mutual should be held liable for their conduct.  But status alone is not sufficient to 

make a claim for vicarious liability.  The Receiver has pages of allegations regarding red flags but 

none of those she alleges were known to Mutual, nor does the Receiver contend that these 

allegations were known to Mutual.  The Receiver does not allege that any investor, MTP or Adams 

believed that Patridge and Murphree were acting on behalf of Mutual.  The Receiver does not 

allege any facts, or even a conclusory allegation, of acts by Mutual to affirm an alleged authority.  

She does not allege Mutual made office space available to Patridge or Murphree for their alleged 

wrongful acts.  The Receiver does not allege Mutual provided them with names of potential 

investors.  Instead, she alleges “they relied on their affiliations with BankPlus, and BankPlus’ 

resources to recruit new investors to Madison Timber and to handle their investments.” 

 The fundamental failure of the Receiver’s Complaint as well as her response to the instant 

motion is the failure to identify specific facts from which the Court could infer there are viable 

claims against MOIS and MOIC.  The Receiver attempts to obscure her lack of factual allegations 

                                                            
2 Hereinafter, MOIS and MOIC are hereinafter referred to collectively as “Mutual” for the sake of ease and 
in no way meant to suggest that they are not separate and distinct corporate entities. 
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by lumping Mutual in with “Defendants.”3  But Iqbal and Twombly require her to go further.  She 

must allege facts regarding each element of each claim levied against Mutual.  It is not the Court’s 

job or Mutual’s job to scour the Complaint to see if it is possible that any allegations directed to 

other parties could somehow apply to Mutual.  No, it is the Receiver’s burden to clearly, without 

obfuscation allege the facts regarding MOIS and MOIC. 

II. ARGUMENT  

A. MOIS and MOIC are not vicariously liable for the alleged acts of Patridge and 
Murphree.  

 
The Receiver’s entire case against Mutual depends upon her claim of vicarious liability for 

the acts of Patridge and Murphree.  None of the “red flag” allegations are levied against Mutual.  

There are no factual allegations that any person, MTP, Adams or investors thought, believed or 

even assumed that Patridge and Murphree were acting on behalf of Mutual.  The Receiver 

completely ignores the argument that Patridge and Murphree’s alleged acts were in furtherance of 

their own interests and not the interests of either MOIS or MOIC.  The Receiver offers no 

                                                            
3 Copeland v. Axion Mortg. Grp. LLC, 2016 WL 4250431, at *4 (S.D. Miss. Aug. 11, 2016) (noting that 
“characteristic of shotgun pleadings is that they fail to distinguish between the actions of named 
defendants[,]” and the “Fifth Circuit specifically discourages shotgun pleading ‘where the pleader 
heedlessly throws a little bit of everything into his complaint in the hopes that something will stick’”) (citing 
S. Leasing Partners, Ltd. v. McMullan, 801 F.2d 783, 788 (5th Cir. 1986); Sahlein v. Red Oak Capital, Inc., 
2014 WL 3046477, at *3 (N.D. Miss. July 3, 2014) (dismissing “shotgun pleading” because “numerous 
paragraphs in the complaint attribute discrete actions, such as the sending of a letter, or the public recording 
of a document, to all or multiple defendants without explaining the basis for such grouping or distinguishing 
between the relevant conduct of the named Defendants”; further noting that “‘[q]uintessential’ shotgun 
pleadings [] fail to distinguish between the actions of named defendants.”); Howard v. ABN AMRO Mortg. 
Grp., Inc., 2014 WL 1237317, at *3 (S.D. Miss. Mar. 26, 2014) (“Plaintiff's ‘conclusory allegations against 
all “defendants” ‘fail to state a claim upon which relief can be granted as to’” specific defendants); Thomas 
v. Univ. of Mississippi, 2018 WL 6613807, at *5 (N.D. Miss. Dec. 17, 2018) (dismissing complaint as 
“shotgun pleading” because plaintiff needed to “be more specific in his claims” in that it “assert[ed] each 
cause of action against all Defendants, even though it appears that [plaintiff] is not, and cannot, [] assert 
each cause of action against every Defendant”); Rogers v. Nationwide Prop. & Cas. Ins. Co., 433 F.Supp.2d 
772, 776 (S.D.Miss.2006) (holding that the plaintiffs’ non-fact specific assertions of wrongdoing as to 
all defendants failed to establish a possibility of recovery against a non-diverse defendant in determining 
fraudulent joinder). 
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meaningful rebuttal to the argument that she pled no facts from which the Court could infer that 

MOIS and MOIC that would allow Adams and MTP to claim that they believed Patridge and 

Murphree were acting with apparent authority.  Instead, the Receiver defends her conclusory 

allegations by doubling down and repeating the same conclusory allegations.  But it is not enough 

to allege “apparent backing”.  The Receiver must allege facts if taken as true that would establish 

the three elements of apparent authority. 

First the Receiver argues that she need not plead “actual backing” and that “apparent 

backing” satisfies the pleading requirements.  But, “apparent” means something is “seemingly true 

but not necessarily so.”  In other words, it is the right word to use if one is basing an allegation 

upon speculation and conjecture, as the Receiver does here.  The Receiver suggests “apparent 

backing” is the same as “apparent authority.”  They are not the same, but even if they are the same, 

an allegation of “apparent authority” is a conclusory allegation.     

Paragraphs 148 and 149 contain her claim of vicarious liability.  The Receiver does not 

incorporate previous allegations into that claim.  The Receiver disingenuously cobbles together 

quotes from her Complaint with quotes from Eaton v. Porter out of context that are misleading in 

order to rebut an argument never made by Mutual.  Eaton begins by reciting the well-established 

rule of apparent authority: (1) acts or conduct of the principal indicating the agent’s authority, (2) 

reasonable reliance upon those acts by a third person, and (3) a detrimental change in position by 

the third person as a result of that reliance.  Eaton v. Porter, 645 So. 2d. 1323, 1325 (Miss. 1994).  

Eaton rejected the argument that the first prong must be met by showing that the agent held itself 

out to the public as acting on behalf of the principal.  Id. at 1326.  Mutual never made such an 

argument.  The Receiver misses the point. 
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Mutual’s contention is that the Complaint does not allege any facts from which the court 

could infer that the three part test of apparent authority was met.  For example, in Eaton, the 

principal provided a desk on its premises, its business cards named the agent, and the agent was 

allowed to endorse checks on behalf of the principal.  The Receiver does not allege that MTP and 

Adams believed, based on acts of Mutual, that Patridge and Murphree were acting on behalf of 

Mutual when selling Timber investments for MTP and Adams.  Such an allegation would be 

nonsensical.  Although the Court should disregard any claim that the Receiver has obtained 

assignments from investors, it would not matter.  Here, the Receiver makes no factual allegations 

that any investor believed that Patridge and Murphree were acting with apparent authority from 

Mutual.  All she does is mischaracterize Eaton and repeat the conclusory allegation of “apparent 

backing.” 

The Receiver’s next argument is that “the complaint alleges facts sufficient to show that 

Patridge and Murphree acted within the scope of their employment with Mutual of Omaha.”  (Doc. 

#99-1, p. 25).  This argument fails for two reasons.  First, the Receiver does not identify any facts 

that show they were acting within the scope of their employment.  Instead, she argues that their 

mere status as registered investment advisors (“RIA”) and “ordinary agents” for a limited period 

of time is sufficient to confer apparent authority.   

The second reason the argument fails is that the Complaint never alleges that Patridge and 

Murphree were employees.  The Receiver for the first time in her response refers to Patridge and 

Murphree as “employees.”  The Receiver does not identify them as employees anywhere in the 

Complaint; rather she refers to them as “registered investment advisors” and “perhaps ordinary 

agents.”  But the mere fact that they were for a limited period of time RIA’s of MOIS and agents 

with a certificate of authority to sell for MOIC (something they possessed with numerous other 
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companies)4, does not amount to pleading facts from which the Court can infer that they were 

acting in the course and scope of their agency when allegedly selling away for MTP.  The Receiver 

does not plead that MOIS and MOIC received any benefit from sales for MTP (because it is clear 

they did not), does not allege that their selling of MTP investments was related to their roles for 

MOIS and MOIC and does not dispute that Patridge and Murphree were selling for their own 

benefit and not for the benefit of MOIS and MOIC. 

Two opinions arising out of the same case illustrate the failure of her pleading.5  Vacanti 

was an investor who was swindled out of a million dollars in a Ponzi scheme.  In addition to the 

perpetrator of the Ponzi scheme, Behrens, Vacanti sued Kansas City Life Insurance Company and 

its wholly owned broker-dealer, Sunset Financial Services, Inc.  Vacanti I, 2009 WL 792387, at 

*1.6  Like the Receiver, Vacanti sought to hold KC Life liable solely on the basis that Behrens was 

a registered representative of Sunset and Sunset was wholly owned by KC Life.  Vacanti II, 2009 

WL 2208144, at *5.  The court held that Vacanti’s complaint failed to state a claim for respondeat 

superior or apparent authority.  The Court reasoned: 

Vacanti’s amended complaint contains no allegations that Behrens was 
employed by KC Life.  It is similarly devoid of allegations that Behrens conduct, 
that is, selling promissory notes to Vacanti on behalf of National Investments, was 
in any way related to his role of an agent of KC Life, for which he sold a limited 
line of products that do not include securities.  Vacanti does not allege that KC Life 
received any direct or indirect compensation as a result of the promissory note 
transactions or that Behrens led Vacanti to believe that KC Life has any 
involvement in or oversight of the transactions.  Finally, any allegations that 
Vacanti relied on the relationship between Behrens and KC Life in deciding to 
invest his money with National Investments are notably absent from the amended 

                                                            
4 See, e.g., https://www.mid.ms.gov/licensing-search/Agent-search-results.aspx?ID=206112 and Exhibit 1.  
See Cox v. Richards, 761 Fed. Appx. 244, 248 (5th Cir. 2019) (district court may consider matters of public 
record in 12(b)(6) motion). 
5 Vacanti v. Sunset Financial Services, Inc. (“Vacanti I”), 2009 WL 792387 (D. Neb.) and Vacanti v. Sunset 
Financial Services, Inc. (“Vacanti II”), 2009 WL 2208144 (D. Neb.), herein after sometimes referred to 
(collectively as “Vacanti.”) 
6 The facts cited in Vacanti I and II are identical.  The Court addressed Sunset and KC Life’s separate 
12(b)(6) motions in separate opinions. 
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complaint…. The amended complaint is devoid of allegations that KC Life 
caused Vacanti to act upon any apparent agency.   
 

Id. at *5-6.  (emphasis added)  Likewise, the Court similarly found that the Amended Complaint 

contained no allegations that Behrens was employed by Sunset; that his selling the promissory 

notes was in any way related to his role as a registered representative for Sunset; or that Sunset 

received any direct or indirect compensation as a result of the transaction.  Vacanti I, 2009 WL 

792387, at *6. 

“Employee” is not synonymous with “agent.”  Graves v. Tub, 281 F. Supp. 2d 886, 891 

(N.D. Miss. 2003).  The most “characteristic feature” of an agent is that he is engaged “primarily 

to bring about business relations between his principal and third persons.”  Id. (quoting First 

Jackson’s Securities Corp. v. B.F. Goodrich, Co., 176 So. 2d 272, 278 (Miss. 1965).  The Receiver 

does not plead that the alleged acts of Patridge and Murphree brought about a relationship between 

MOIS and MOIC and Adams and MTP.  The Receiver does not allege that it brought about a 

relationship between any of MTP’s investors and MOIS and MOIC or the identity of any investors 

who had a contractual relationship with MOIS and MOIC.  Instead, she alleges that “[d]efendants 

recruited new investors to Madison Timber.” (¶¶ 90)(emphasis added) 

Finally, the Receiver argues that two of the cases relied upon by MOIS and MOIC are 

inapposite because of their procedural posture.  This argument is without merit.  In Mays v. Mutual 

of Omaha Ins. Co., 2014 WL 5621811 (N.D. Miss.), the plaintiff alleged that an agent has apparent 

authority to represent the date coverage was effective under a life insurance policy.  The Court 

granted Mutual of Omaha’s rule 12(b)(6) motion to dismiss.  The Court reasoned that the complaint 

did not allege that Mutual of Omaha had made any representations regarding the effective date to 

the insured or that the insured had relied to his detriment on the agent’s alleged statements.  Id. at 

*4.  The same is true here.   The Receiver does not allege any statement or acts on the part of MOIS 
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and MOIC granting apparent authority much less any allegation claiming that Adams, MTP or any 

investor relied to their detriment on statements by MOIS  and MOIC. 

Moreover, the argument is without merit because FSC and Morgan recognize the principle 

that federal and state courts are “reluctant to find broker-dealers vicariously liable for the 

underhanded dealings of registered representatives in circumstances similar to the case sub judice.”  

FSC Securities Corp. v. McCormack, 630 So. 2d 979, 985 (Miss. 1994).  Regardless of the 

procedural posture for when the opinions were handed down, they still provide guidance as to what 

facts should be pled from which the Court can reasonably infer the agents were acting in the course 

and scope of their agency. 

Even if Patridge and Murphree were employees, which they were not, the result would be 

no different.  In Akins v. Golden Triangle Planning and Dev. District, Inc., 34 So. 3d 575 (Miss. 

2010), a builder brought a respondeat superior action against the defendant whose employee had 

embezzled funds to be used to pay the builder for services performed for the defendant.  The 

employee’s duties included: 

Enrolling the seven participating counties in the HOME PROGRAM; assisting 
counties and municipalities in selecting eligible participants; advertising and 
soliciting bids from third-party contractors to construct the houses; verifying that 
the most competitive participants were awarded the bids; reviewing inspector 
records certifying percentage of work completed on houses; and submitting 
requests to the Mississippi Development Authority for disbursement of money to 
counties and municipalities for payment to the contractors.  
 

Id. at 575 (emphasis added).  She then set up a shell corporation and began diverting/disbursing 

the funds to the shell corporation.  Although requesting disbursement of funds was one of her job 

duties and an action in furtherance of her employer’s business, the court held that the obviously 

dishonest manner in which she handled the funds could not be “actuated by a purpose to serve the 

master.”  Id. at 580.  So too, Patridge and Murphree’s alleged selling away of unregistered 
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securities in violation of FINRA rules (and company rules) to achieve commissions that did not 

flow through or benefit in any manner MOIS and MOIC could not be “actuated by a purpose to 

serve the master.” 

B. The Receiver fails to state a claim for negligent retention and supervision, 
recklessness, gross negligence and negligence. 

 
The Receiver ignores MOIS and MOIC’s argument that they do not owe a duty to Adams 

or MTP for retention and supervision.  By failing to address the issue, The Receiver concedes and 

such is dispositive of this count.  The closest the Receiver comes to even arguing a duty period is 

in her section regarding recklessness, gross negligence or negligence.  But there, the Receiver 

devotes 3 pages (Doc. #99-1, pp. 42-44) discussing duties she contends that banks owe under 

Mississippi law and then makes an illogical leap to claim that “these same principles apply to all 

Defendants….”  (Doc #99-1, p. 44).  The Receiver’s illogical leap is nothing more than a 

conclusory allegation.   

The Receiver acknowledges that the claim for negligent retention and supervision is 

dependent upon Patridge and Murphree being employees of MOIS and MOIC.  The Receiver does 

not deny that she did not plead that Patridge and Murphree are employees of MOIS and MOIC.  

The Receiver certainly knows how to make such a claim, because she did so 8 times with regard 

to BankPlus. (¶¶ 29, 52, 53, 54, 57, 70, 73)  Despite not pleading it anywhere in her Complaint, 

the Receiver claims that whether there was an employer-employee relationship is a question of 

fact not to be determined on a motion to dismiss.  That argument fails for three reasons.  First, it 

cannot be an issue of fact if it is not pled in the Complaint.7  Second, the Receiver cannot use 

discovery to determine whether or not there is an employer-employee relationship.  “A plaintiff 

                                                            
7 And there would be no good faith basis to make such a claim in the Complaint, because they were 
independent contractors. 
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armed with nothing more than conclusions cannot unlock the door of discovery.”  Doe v. 

Robertson, 751 F.3d 383, 393 (5th Cir. 2015).  Third, the Receiver does not argue in her response 

much less plead in her Complaint the ten balancing factors courts consider when determining 

whether a person is an employee versus independent contractor.  See, e.g., Woodring v. Robinson, 

892 F. Supp. 2d 769, 776 (S.D. Miss. 2012)(citing ten balancing factors courts consider to 

determine if employee or independent contractor).   

The Receiver claims that she has met her pleading burden by alleging that MOIS and MOIC 

“should have known of its agents’ incompetence or unfitness.”8  But such is merely a conclusory 

allegation.  The Receiver relies upon Janvey v. Proskauer Rose, LLP, for the proposition that she 

need only allege wrongful acts by an employee in order to provide facts sufficient for a reasonable 

inference for negligent retention and supervision. (Doc #99-1, p. 46).  Proskauer is inapposite 

because it construes Texas law and there was an admitted employer-employee relationship.  

Moreover, under Mississippi law there must be specific facts or evidence of constructive 

knowledge.  See, e.g. Holmes v. Campbell Properties, Inc., 47 So. 3d 721, 729 (Ct. App. 

2010)(must have “specific evidence of an employer’s actual or constructive knowledge of its 

employee’s dangerous or violent tendencies”); Myles v. Domino Pizza, LLC, 2015 WL 2092689, 

at *4 (N.D. Miss.)(no facts from which Court could infer because failed to plead facts such as (1) 

driver had a history of incompetent driving, (2) driver failed internal screening procedures or (3) 

driver engages in course of conduct that would have displayed incompetence).  

                                                            
8 The Receiver also claims that MOIS and MOIC “had a duty to supervise acts that the Individual 
Defendants undertook within their offices”.  (Doc. #99-6, p. 46)  MOIS and MOIC have no duty to supervise 
activities that take place within Patridge and Murphree’s own offices and the Receiver cites no cases that 
would support such a claim.  To the extent that the Receiver intends “their” to modify “BankPlus and 
Mutual of Omaha,” such claim also fails.  Every allegation regarding the alleged activities of Patridge and 
Murphree are alleged in the Complaint to have happened at a BankPlus office and not an office of MOIS 
and MOIC. 
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The glaring deficiencies in the Receiver’s Complaint are highlighted by comparing the 

Receiver’s Complaint to other cases where specific facts were actually pled and yet the Court 

granted a motion to dismiss.   See Cecil v. Smith, 2014 WL 1394360, at *3 (N.D. Miss. 

2014)(granting motion to dismiss for insufficient facts even though plaintiff pled (1) that employer 

did not require driver to comply with duties and prohibitions of regulations, (2) employer 

encouraged driver to violate those regulations, (3) employer failed to maintain or improperly 

maintained records and documents pursuant to regulations, (4) employer did not investigate 

driver’s competence, and (5) employer failed to take driver out of service); Gaddis v. Heggler, 

2011 WL 2111801 (S.D. Miss.)(granting summary judgment even though plaintiff claimed that 

co-owner of business did not prohibit talking on phone, knew it was dangerous to talk on phone 

while driving, did not provide any safety training regarding deliveries, and owner called employee 

cell phone while employee was on road). 

The rule the Receiver proposes the Court adopt from Proskauer is essentially strict liability.  

But in Holmes, the court recognized that mere occurrence of a wrongful act is not sufficient to 

constitute a claim for negligent retention and supervision.  Holmes, 47 So. 3d at 729. Belmont v. 

MB Inv. Partners, Inc., like the instant action, involved a Ponzi scheme.  There, investors brought 

suit against the employer of an employee/officer who had defrauded investors through a Ponzi 

scheme.  In dismissing the claims for negligent retention and supervision, the Court stated: 

While some (and perhaps all) of the MB directors were aware that Bloom was 
running Northhills as a hedge fund outside of MB, nothing in Bloom’s conduct as 
an employee of MB suggested that Bloom would use Northhills to defraud 
investors.  Nor could the MB directors have learned of the fraud without 
considerable investigation, given Bloom’s success concealing the Ponzi-scheme 
nature of Northhills for almost 10 years.  For the same reasons, the Ponzi scheme 
and the harm that it would cause the Northhills investors were not reasonably 
foreseeable by the MB directors. 
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708 F.3d 470, 492 (3rd Cir. 2013); see also Vacanti I and Vacanti II which rejected claims of 

failure to supervise under similar facts. 

The Receiver fails to address in a meaningful manner MOIS and MOIC’s arguments 

regarding causation.  Instead, she merely repeats her conclusory allegations contained in the 

Complaint.  The Receiver’s allegations are in the same posture as the plaintiff’s allegations in 

Holmes v. Securities Investor Prot. Corp., 112 Supreme Court 1311, 1318 (1992).  Like in Holmes, 

the Receivership Estates’ liabilities only exist as a function of the losses by third parties, the 

investors.  Since the injury the Receiver claims merely flows from the misfortunes visited upon 

third parties, she fails to plead sufficient facts to establish proximate cause. 

C. The Receiver lacks standing because the Reciever has sustained no injury-in-fact. 

The Receiver does not deny that the injury to the Receivership estates is contribution to the 

unpaid liabilities of MTP.9  Instead, the Receiver attempts to distinguish Dejoria and Lloyds.  The 

Receiver argues Latitude Solutions, Inc. v. DeJoria, 922 F. 3d 690 (5th Cir. 2019) is distinguishable 

because it is only one contract and because it is not a Ponzi scheme.  Whether the claim involves 

one or multiple contracts is a difference in degree and not substance.  The principle of law--that 

contribution to liabilities does not constitute an injury-in-fact--applies regardless of whether the 

claims involve a Ponzi scheme.  Whether the case involves one fraudulent scheme or one contract, 

the principle is nevertheless the same. 

The Receiver attempts to distinguish Reneker I in footnote 23 by a faulty argument 

regarding Reneker II, made in another brief in another case.   However, in Dejoria, the Fifth Circuit 

adopted the principle in Reneker I without qualification.  And, it had the benefit of Reneker II and 

                                                            
9 See Doc #99-1, p. 43 n. 105 (“the Receivership Estates claimed damages are the debts incurred by Madison 
Timber.”). 
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Reneker III but elected not to refer to them or rely upon them.  In the Reneker cases, the 

receivership, “AmeriFirst,” sought to hold the law firm Godwin Pappas liable for legal 

malpractice.  In Reneker I, the claims were dismissed because the allegation was that Godwin’s 

misrepresentations to the Texas State Securities Board (“TSSB”) allegedly increased the 

receivership estates liabilities to investors.  Reneker v. Offill (Reneker I), 2009 WL 804134, at *2 

(N.D. Tex.).   Reneker was essentially claiming that if Godwin had not made misrepresentations 

to the regulatory agency, the agency would have shut down the illegal and/or fraudulent activity.  

Reneker II is different from this action because Reneker amended his complaint to allege 

that AmeriFirst had obtained bad advice from Godwin.  Reneker v. Offill (Reneker II), 2009 WL 

3365616, at *3 (N.D. Tex.).    Reneker amended to claim that Godwin, a law firm whose advice 

AmeriFirst had sought, had negligently failed to advise AmeriFirst its activities were illegal and 

to cease the illegal activities.  There is no such allegation in the instant action.  The Receiver does 

not allege that Adams and MTP came to Mutual for advice and were given bad advice.  And, there 

is no allegation that Adams did not know the Ponzi scheme was illegal.         

The Receiver mischaracterizes Mutual’s position with regard to Securities & Exchange 

Commission v. Stanford International Bank, Ltd. (Lloyds), 926 F.3d 830 (5th Cir. 2019).  One looks 

in vain in Mutual’ brief to find where it has argued or suggested that either the investors are injured 

or the entity in receivership is injured, but never both.  Lloyds highlights the fact that the Receiver 

has a different standing than the investors.  The investors stand in their own shoes to recover their 

own losses caused by MTP and Adams while the Receiver stands in the shoes of MTP and Adams. 

They are looking at the forest (the Ponzi scheme) from different angles.  The Receiver missed the 

point of the quote in Lloyds that is contained on page 9 of her brief.  The Fifth Circuit was 

addressing two limitations to a receivership.  One limitation is standing and the second limitation 
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is that “the court may not exercise unbridled authority over assets belonging to third parties to 

which the receivership estate has no claim.”  Id. at 841.  “Both [of these limitations] derive from 

the broader principle that the Receiver collects and distributes only assets of the entity in 

receivership.”  Id.  (emphasis added).   

The Receiver’s final claim in this regard is that Zacarias v. Stanford Int’l Bank, Ltd. 

(Zacarias II), 945 F.3d 833 (5th Cir. 2019) overrules the Dejoria and Lloyds.  The Receiver’s 

contention is in error for three reasons:  

First, the language the Receiver quotes from Zacarias II is dicta.  The issue in Zacarias II 

was whether the court had the power to bar claims not before the court from being filed in the 

future by investors.  Id. at 889.  The parties in Zacarias II did not dispute that the Receiver could 

sue for increased liabilities to the estate, so the court never addressed the issue.  Standing cannot 

be established by implication.10  

Second, Zacarias II’s dicta is in direct conflict with Dejoria, which was controlling 

precedent at the time Zacarias II was issued.  The panel in Zacarias II does not distinguish, discuss 

or even cite Dejoria.  A later panel opinion cannot displace an earlier panel’s holding.  See Society 

of Seperationists, Inc. v. Homin, 939 F.2d 1207, 1211 (5th Cir. 1991) (quoting Boyd v. Puckett, 905 

                                                            
10 Doe v. Tangipahoa Par. Sch. Bd., 494 F.3d 494, 498 (5th Cir. 2007) (“Going back to Chief Justice 
Marshall, the [United States Supreme] Court has consistently held that it ‘is not bound by a prior exercise 
of jurisdiction in a case where [jurisdiction] was not questioned and it was passed sub silentio.’”) (citing 
United States v. L.A. Tucker Truck Lines, Inc., 344 U.S. 33, 38 (1952) (finding “omission” on discussion 
of standing in a court opinion “is not binding precedent on [the] point [of standing]”); Barber v. Bryant, 
860 F.3d 345, 358 (5th Cir. 2017) (“The Court did not address standing in [Romer v. Evans, 517 U.S. 620, 
623–24 (1996)], and we are not bound to find standing in a similar circumstance in the absence of such a 
holding.”); see also, Burbank-Glendale-Pasadena Airport Auth. v. City of Burbank, 136 F.3d 1360, 1363 
(9th Cir. 1998) (holding that decision in which “the Court did not expressly address the question 
of standing” does “not constitute binding authority with respect to standing”); Schiffels v. Kemper Fin. 
Servs., Inc., 978 F.2d 344, 351 (7th Cir. 1992), abrogated on other grounds (finding decision which “did 
not address standing” insufficient authority to establish standing by implication). 
. 
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F.2d 895, 897 (5th Cir. 1990) (“the earlier opinion controls and is the binding precedent in this 

circuit”)); see also [cite authority that SJ cannot be established by implication] 

D. The Receiver lacks standing notwithstanding the purported assignments. 

The Receiver claims in her response that she has standing to sue “on behalf of investors 

who have executed assignments that entrust to her that right.”  (Doc. #99-1, p. 17) Such a 

conclusory allegation does not meet the pleading requirement first because the Complaint makes 

no such allegation.11   

Second, the Receiver possesses no authority to obtain assignments and bring claims on 

behalf of the creditor investors.  As stated above, the Receiver encourages the Court to look to 

policy justifications in bankruptcy cases for guidance.  A bankruptcy trustee has no authority to 

bring claims of creditors even if the trustee receives an assignment.  In Williams v. California 1st 

Bank, the Ninth Circuit considered a bank's motion to dismiss the trustee's action against the bank 

for violation of the federal securities laws on behalf of creditors who had been bilked in 

a Ponzi scheme. 859 F.2d 664, 665 (9th Cir. 1988).  Hoping to avoid dismissal for lack of an injury-

in-fact, the trustee obtained an assignment of claims from some of the investors.  Id.  Despite the 

voluntary assignments, the Ninth Circuit held that under the Supreme Court's decision in Caplin 

v. Marine Midland Grace Trust Co., 406 U.S. 416, 428–30 (1972), the trustee did not have 

                                                            
11 Posey v. Tupelo Anesthesia Grp., P.A., 2012 WL 13006037, at *2 (N.D. Miss. June 12, 2012) (finding 
claims raised in reply brief “improper” because “[o]bviously, claims must first be asserted in the complaint” 
as a plaintiff should not “seek to circumvent this process by raising claims for the first time in his briefing”) 
(italics in original); Daly v. Sprague, 675 F.2d 716, 722 (5th Cir. 1982) (waiving consideration of claim 
because “almost casual statements in [plaintiff’s] briefs, absent allegations in the pleadings and specific 
legal argument in the briefs, do not constitute a sufficient presentation to the district court of 
the claim [plaintiff] now attempts to assert before this court”); Castro v. Cabrera, 742 F.3d 595, 597 (5th 
Cir. 2014) (“Although the detainees brief possible due-process violations under the Fifth Amendment, 
those claims were not asserted in the second amended complaint and thus are not properly before this 
court”); Cooley v. Reckitt Benckiser, 517 F. App’x 298, 299 (5th Cir. 2013) (“To the extent that Cooley has 
attempted to brief a retaliation claim, that claim is not properly before us because she did not allege a 
retaliation claim in her complaint.”). 
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standing to pursue the claim against the bank and the case should be dismissed.  The court gave 

three specific reasons for dismissal. First, the trustee did not have power to collect money not owed 

to the estate.  The court reasoned that the assignment of their claims notwithstanding, 

the investors remained the real parties in interest. Williams, 859 F.2d at 666–67.  Second, the 

debtor had no independent claim against the bank. Id. at 667. Third, allowing the trustee to bring 

a suit raised the potential for inconsistent actions between the trustee and those investors who had 

not assigned their claims, potentially creating a conflict of interest and the proliferation of 

litigation. Id.  The same reasoning applies here.       

Although the Receiver states that she has received assignments from some investors, the 

Receiver does not purport to bring her complaint in the name of and on behalf of the investors.  No 

form assignment is attached.  The Complaint is brought on behalf of “Alysson Mills, in her 

Capacity as Receiver for Arthur Lamar Adams and Madison Timber Properties, LLC.”  It does not 

include the language “in her capacity as assignee for assignors X, Y and Z.”  Her first paragraph 

states she is bringing the complaint “in her capacity as the court-appointed receiver for Arthur 

Lamar Adams and Madison Timber Properties, LLC” and not as assignee of investors.  And, even 

if the Receiver possessed authority to accept assignments under the Receivership statutes, it does 

not confer standing to assert the claims on behalf of MTP and Adams’ estates. 

Mutual has a right to know the identity of the assignor investors and the substance of the 

assignment in order to defend itself against their claims.  The identity of the assignor investors lets 

Mutual know whether the assignors have standing to assert claims against Mutual or whether 

Mutual has certain defenses, like statutes of limitations, it may assert against them.   This is 

particularly important since it is now apparent that the Receiver has not obtained assignments from 

all the investors.  Approximately 23 investors objected to the Receiver’s proposed settlement with 
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the Butler Snow Parties.12  The Receiver refused to identify the number of investors who were 

losers as opposed to winners against whom she has not brought claw back actions.  The Receiver 

does not identify the number of investors from whom she has received assignments.   

The assignor investors have no right to keep their identities confidential.  The fact that the 

investors were victims of a massive fraud does not entitle them to proceed anonymously or to keep 

their names confidential.  “The federal rules of Civil Procedure make no provision for anonymous 

plaintiffs.  Secrecy in judicial proceedings, including concealment of parties’ names, is 

disfavored.” 27 Fed. Proc., L.ED. §62:108 Fictional or Anonymous Plaintiffs (2020).  The 

Receiver offers no compelling reason to keep the identity of the assignors confidential.  As this 

Court has stated, “that the plaintiff may suffer some embarrassment or economic harm is not 

enough.  There must be a strong social interest in concealing the identity of the plaintiff.”  Doe v. 

Hallock, 119 FRD 640, 644 (S.D. Miss.) (quoting Doe v. Rostker, 89 FRD 158, 162 (N.D. CO. 

1981)).   Rule 10 of the Federal Rules of Civil Procedure favors disclosure of the identity of the 

parties.  Id. at 643.  There is a “customary and constitutionally embedded presumption of openness 

in judicial proceedings.”  Id. at 643 (quoting Doe v. Stegall, 653 F.2d 180, 186 (5th Cir. 1981)). 

E. Under Mississippi law, the Receiver’s claims are barred by in pari dilecto. 

The Receiver’s first argument is the doctrine should be rejected because it is a fact issue 

whether Mutual “received no benefit” from the Ponzi scheme.  The Receiver’s first argument fails 

for two reasons.  First, Mutual’s argument is that the Receiver has not pled any facts in the 

Complaint that Mutual received a benefit from participation in the Ponzi scheme.  Such is not the 

same as simply claiming no benefit.  Second, the doctrine of in pari dilecto does not focus on the 

party pleading the doctrine.  Rather, the doctrine applies based upon the conduct of the party 

                                                            
12 See Doc #238, 3:18-CV-00252-CWR-FKB. 
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bringing the action.  There is no dispute that the Receiver is bringing a claim on behalf of the 

perpetrators of the Ponzi scheme. 

Next, the Receiver argues that the innocent successor exception to in pari dilecto should 

apply and that any suggestion that Mississippi would not apply the innocent successor exception 

is pure speculation.  The question of whether the Receiver or the Receivership Estate are legally 

distinct from Adams and Madison Timber is a question of State law and not federal law.  

O’Melveny & Myers v. F.D.I.C., 512 U.S. 79, 88 (1994)(no federal common law of receiverships).  

In other words, applicability of in pari delicto is “controlled by state common law.”  Jones v. Wells 

Fargo Bank, N.A., 666 F.3d 955, 965 (5th Cir. 2012).  In Janvey v. Proskauer Rose, LLP, 2015 

WL 11121540 (N.D. Tex.), relied upon by the Receiver, the court deferred deciding whether in 

pari delicto applies until it determined whether Texas or New York law applied to the case.  It 

recognized the claims could be barred under the doctrine of in pari delicto if New York law 

applied.  Id. at *4.  Contrary to the Receiver’s contentions, there is every reason to believe that the 

Mississippi Courts would apply in pari dilecto in this instance.  Mississippi Courts apply the 

doctrine of in pari dilecto in tort cases.  The Receiver cites no authority that the Mississippi Courts 

would not apply the doctrine just because the losses arise out of a Ponzi scheme.   

 Neither the Fifth Circuit nor Mississippi Courts have held that the doctrine of in pari delicto 

never applies to state tort claims brought by a receiver.  The Receiver quotes Jones for this 

unfounded claim.  In Jones, the Fifth Circuit stated, “application of in pari delicto would 

undermine one of the primary purposes of the receivership established in this case, and would thus 

be inconsistent with the purposes of the doctrine.”  Id. at 966. (emphasis added)  The Fifth Circuit 

further recognized that, “application of the doctrine ‘depends upon the peculiar facts and equities 

of the case, and the answer usually given is that which it is thought would serve better public 
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policy.’”  Id. (quoting Lewis v. Davis, 199 S.W. 2d 146, 151 (Tex. 1947)).  Other district courts in 

the Fifth Circuit have recognized that receivers are not entitled to a blanket exception to application 

of in pari delicto, even in one of the cases relied upon by the Receiver.  The Receiver relies upon 

Janvey v. Adams & Reese, LLP, 2013 WL 12320921 (N.D. Tex.) but there the court relied upon 

Knauer and noted that the “public policy calculus might differ based on the particular claim 

pursued.”  Id. at *3, n.4;13 see also Ogle, 2012 WL 2567139, at *3, n.5 (distinguishing Knauer 

from case at hand because Knauer did not involve fraudulent transfer claims). 

The Receiver claims that Mutual did not explain why they believe this Court should look 

to opinions in the Seventh Circuit, New York or South Carolina for guidance.  However, Mutual 

did explain the reason.  First, as discussed above, district court cases in the Fifth Circuit have 

acknowledged that the affirmative defense of in pari delicto may be applicable depending upon 

the state law.  Second, Mutual explained that the Fifth Circuit found its footing on this issue in 

Scholes, a Seventh Circuit case.  Or, as the Fifth Circuit put it, Scholes v. Lehmann is “the leading 

case” addressing this issue.  Janvey v. Democratic Senatorial Campaign Comm., Inc., 712 F.3d 

185, 190 (5th Cir. 2013).  The Fifth Circuit also “endorsed Scholes limitation” of allowing the 

Receiver to redress only injuries to the entity in receivership.  Willis, 927 F.3d at 841. Thus, there 

is no reason to expect that the Fifth Circuit which relied heavily upon Scholes, would not recognize 

the same fencing as the Seventh Circuit did in Knauer.  See also Peterson v. McGladrey & Pullen, 

LLP (In re Lancelot Investors Fund, L.P.), 676 F.3d 594, 598 (7th Cir.2012) (Scholes decision 

based upon Illinois law, not federal law). 

                                                            
13 In fact, the Receiver’s quote of Adams & Reese makes it clear that the Fifth Circuit addresses the issues 
based upon the law of the State in which the claims are brought.  Adams & Reese, LLP, 2013 WL 12320921, 
at *3 (“The Fifth circuit, when applying Texas law”)(emphasis added) 
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Another reason to follow Knauer and its progeny is that it provides sound, fair and 

equitable reasoning for when the doctrine should apply.  He who consents to an act is not wronged 

by the act.  MTP should not be allowed to take advantage of its own wrong.  In addition to the 

other cases cited, other courts have also recognized the wisdom of Knauer and that the affirmative 

defense of in pari delicto could apply to a receiver’s tort claims.  See, e.g., Fine v. Sovereign Bank, 

634 F. Supp. 2d 126, 142-45 (D. Mass. 2008)(recognizing the potential application of Knauer); 

Bell v. Kaplan, 2016 WL 815303, at *4 (W.D.N.C.)(distinguishing case before it from Knauer on 

the ground that “receiver’s claims against Kaplan are not merely passive, derivative, or related to 

the supervision of others.”); Moecker v. Bank of America, N.A., 2013 WL 12159056, at *6 (N.D. 

Fla.)(having adopted Knauer for standing analysis then recognized that application of in pari 

delicto to receiver’s claims depends on whether plaintiff’s guilt is far less in degree and whether 

doctrine would be contrary to public policy);  Zayed v. Associated Bank, N.A., 2015 WL 4635789 

at *3 (D. Minn.)(“courts routinely apply in pari delicto to bar actions where … receiver asserts a 

claim for tort damages from entities that derive no benefit from the embezzlements, but they were 

allegedly partly to blame for their occurrence.”)(quoting Knauer v. Johnathan Roberts Fin. Grp., 

Inc., 348 F.3d 230, 236 (7th Cir. 2003)). 

For her final argument, the Receiver argues a public policy exception.  While the 

Mississippi Courts have recognized that the doctrine may be set aside in instances “where the 

paramount public interest demands it,” the exceptions are narrow.  For example, in Rideout v. 

Mars, 54 So. 801, 802 (Miss. 1911), “the interest of the general public” was the prohibition against 

rebating premiums so as not to allow discrimination in favor of certain individuals in the same 
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class. 14   Or, as in Noxubee Cty. Hardware Co. v. City of Macon, 43 So. 304, 305 (Miss. 1907) 

where the public interest involved §109 of the Mississippi constitution which prohibits public 

officers or members of the legislature from having an interest in any contract with governmental 

entities.  As the court stated: 

The state cares nothing about Holberg or Horton, or their concerns.  The state cares 
everything that the salutary principle of public policy embodied in this section 109 
shall be faithfully and fearlessly carried out, so as to prevent graft of every possible 
sort, and secure the honest and clean administration of municipal affairs. 

Id.   

 Here, the interest involves private parties who were cheated by Adams and MTP.  But if 

fraud between private parties is always a matter of “public interest”, then the doctrine of in pari 

delicto would never apply.  And this is especially so when the parties (Mutual) sought to be held 

liable are not alleged to have received benefit from the conduct at issue, nor alleged facts that they 

had any actual knowledge that the alleged conduct/acts were being undertaken.  The Mississippi 

Courts draw a line and look for matters that affect the “general public” and not just private matters 

involving persons who are otherwise part of the public.  

F. The Receiver’s claims are barred by the wrongful conduct rule. 

The Mississippi Supreme Court has established a two part test for determining whether the 

wrongful conduct rule applies.  First, a plaintiff is barred from any right of action when the incident 

giving rise to the claim was rooted in the plaintiff’s violation of the law.  Second, the injury must 

be a proximate result of committing the illegal act.  Price v. Purdue Pharma Co., 920 So. 2d 479, 

485 (Miss. 2006).  The Receiver’s argument is that “obviously” Price is distinguishable because 

                                                            
14 The Receiver also cites Morrissey v. Bologna, 123 So. 2d 537 (Miss. 1960) for her proposition.  However, 
in Morrissey, the Court had applied in pari delicto in an earlier case between two parties that entered into 
an illegal contract.  Id. at 297.  But Morrissey was not a suit about that earlier case.  Instead, it involved a 
different Plaintiff who was not in pari delicto with anybody.  Id. at 297-98. 
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it is not a Ponzi case.  That is, the Receiver argues the Court should disregard Mississippi cases 

enunciating a maxim of the law if the facts do not involve a Ponzi scheme.  Never mind that the 

Receiver relies upon Mississippi cases throughout her brief that do not involve Ponzi schemes.   

Equally meritless is Receiver’s argument that the doctrine cannot apply because no Mississippi 

case has applied it in facts involving a Ponzi scheme.  True.  But there is no case where the 

Mississippi Courts have refused to apply it in facts involving a Ponzi scheme.  Such a factual 

scenario has not presented itself to the Mississippi Supreme Court.   

Other states that recognize the doctrine have applied it in Ponzi scheme cases. For example, 

in In re Munivest Services, LLC, 500 B.R. 487 (E.D. Mich.), the Court applied the wrongful 

conduct rule to the trustee’s state law claims.  Michigan’s wrongful conduct rule has the same two 

requirements as Mississippi’s wrongful conduct rule.  Id. at 495.   In Munivest, the trustee made 

the same arguments being made herein – that is was the trustee and not the wrongdoer bringing 

the action.  The Bankruptcy Court, citing a Michigan case, recognized that it was a “distinction 

without a difference.”  Id. at 497.  In applying the wrongful conduct rule to the state law claims, 

the Court recognized that: 

But courts are not roving equity doers. The public policies of the state of Michigan 
that support the wrongful conduct rule are articulated by the Michigan Supreme 
Court in Orzel.  This Court is not free to change them, or to reject the application 
of the wrongful conduct rule where, as here, the required elements of that rule are 
present.  Even in a case like this, where the debtors unquestionably operated a Ponzi 
scheme, and where any recovery by the trustee would go to the victims of that Ponzi 
scheme, the Court is still required to apply Michigan law as stated by the Michigan 
Supreme Court. 
 

Id. at 500; see Gordon v. Royal Palm Real Estate Investment Fund 1, LLP, 320 F. Supp. 3d 910, 

921 (E.D. Mich.)(applying Michigan wrongful conduct law to state law claims but not federal 

claims in Ponzi case).  Mississippi Courts have applied the Rule in tort and contract cases.  

Moreover, application of the doctrine is important not just a matter a defense for a party but more 
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importantly to protect the integrity of the courts.  See Alcatec, LLC v. Jones Group of Mississippi, 

LLC, 297 So. 3d 302, 315 (Ct. App. 2020) (P.J. Wilson, J. Dissenting) (“Moreover, a number of 

courts have held that an appellate court may invoke the doctrine sua sponte because its purpose is 

to protect the integrity of the courts, not the rights of the parties.  The same rationale applies to the 

related in pari delicto doctrine and wrongful conduct rule, which serve similar purposes.”). 

G. The Receiver has failed to plead facts sufficient to infer that MOIS and MOIC 
participated in the alleged civil conspiracy. 

 
The purpose of Rule 8(a) is to (1) provide notice of circumstances which give rise to the 

claim, and (2) set forth sufficient information to outline the elements of the claim or permit 

inferences to be drawn that these elements exist.  Beanal v. Freeport-McMoran, Inc., 198 F.3d 161 

(5th Cir. 1999).  It requires particularity in the pleading and prohibits obscuring the pleading 

requirements by pleading 47 paragraphs of “facts” against other defendants and then in a 

conclusive fashion lumping in all the defendants with those claims.  See footnote 3.  Such 

characterizes the Receiver’s Complaint and in particular her claim of conspiracy as it pertains to 

Mutual.  Here, the Receiver devotes only footnote 61 to addressing her claim of conspiracy against 

Mutual.  The footnote mischaracterizes Mutual’s position.  Mutual moved to dismiss because the 

Receiver has not alleged any facts to establish any of the elements of conspiracy.   

An Ohio court accurately described the failings of the receiver’s pleading in this instance: 

Here plaintiffs allege that the various “red flags” they describe, of increasing 
deposits and returns, regulatory guidance, or complaints about CFR, are enough to 
support the inference the defendants agreed to conspire to facilitate the illegal 
conduct.  The cases discussed above support the opposite conclusion: the facts 
plead in the [Third Amended Complaint] do not plausibly suggest an agreement to 
conspire by these defendants.  The Supreme Court held in Iqbal, as it had in 
Twombly, that the court may infer from the complaint’s factual allegations that 
“obvious alternative explanations” suggest lawful conduct by a defendant, rather 
than the unlawful conduct that the plaintiff asks the court infer.  . . .  or, as the 
district court phrased it in MLSNK Investments, the defendants perhaps “could 
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have connected the dots” at some point while CFR used its account with defendants, 
but the facts that are actually alleged in the TAC failed to plausibly support the 
inference that the defendants actually did so, and thereafter agreed to conspire with 
CFR. 
 

Johnson v. US Bank Nat’l Assoc., 2011 WL 13186544, at *7 (S.D. Ohio).   

For there to be such an agreement, MOIS and MOIC “must be aware of the fraud or 

wrongful conduct at the beginning of the agreement.”  Bradley v. Kelley Bros. Contractors, Inc., 

117 So. 3d 331, 339 (Ct. App. 2013).  There are no facts pled by the Receiver from which the 

Court could reasonably infer that MOIS and MOIC had agreed that they would participate in 

defrauding MTP by retaining Patridge and Murphree and not providing supervision or oversight 

of them.  The Receiver argues that a conspiracy can be formed by a “mere tacit understanding.”  

But even if it is formed by “tacit” understanding, it still requires “concurrence of intent.”  Aetna 

Ins. Co. v. Robertson, 94 So. 7, 22 (Miss. 1922).  “Tacit” means “expressed or carried on without 

words or speech.” Merriam-Webster online.  Thus, a tacit understanding or agreement by one 

person means that the other person must actually communicate some sort of plan or scheme to 

commit an underlying tort to which the first person asserts by silence or an act.  Stated differently, 

at least one party must articulate the parameters of the conspiracy, to which the other party could 

tacitly agree or accept.  No such facts are alleged in the Complaint. 

The Receiver relies upon Midwest Feeders, Inc. v. Bank of Franklin (“Midwest I”), 114 F. 

Supp. 3d 419 (S. D. Miss. 2015), pointing out that the Court denied defendant’s motion to dismiss 

the claim for civil conspiracy. [Dkt # 54, p. 12]  Midwest I is an example of the kind of specificity 

that must be pled but that is lacking in the Receiver’s Complaint as to Mutual.  There, Midwest 

Feeders alleged (1) a close relationship between a bank customer (Rawls) and bank officers who 

had supervisory authority at the bank, (2) that Rawls had deposited over $85 million dollars in 6 
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months at the bank, (3) the bank failed to follow its own policies and procedures for investigating 

such amounts over a short period of time and (4) Rawls had invoked his Fifth Amendment rights 

when questioned as to whether he gave anything of value to any employee, officer or director of 

the bank.   Id. at 429-439.  Such details regarding a conspiracy between Adams and Kelly and 

Mutual to negligently retain and supervise Patridge and Murphree are lacking.  Despite such 

allegations in Midwest I, the Court later granted summary judgment to the bank on the civil 

conspiracy claim.  The Court’s description of the plaintiff’s allegations of civil conspiracy, aptly 

describes the Receiver’s allegations herein: 

Like an unidentified sound in the night, Midwest’s argument beckons wild 
assumptions about hidden schemes skulking beneath a shadow of the facts.  But to 
accept the conspiracy theory advanced by Midwest Feeders would require the fact-
finder to pile inference upon inference, namely that McGee knew of Rawls’ 
fraudulent scheme, that he agreed to conspire with Rawls and that he acted on 
behalf of the Bank of Franklin in furtherance of that agreement. 
 

Midwest Feeders, Inc. v. Bank of Franklin (“Midwest II”), 2017 WL 216715, at *9 (N.D. Miss. 

2017). 

 Civil conspiracy as a matter of law cannot be established by “should have known” because 

there must be an agreement.  Even a “tacit” understanding means there must be an understanding 

of an agreement to commit some sort of wrong.  An agreement as to the scheme is required, even 

if not as to all the details.  Bradley, 117 So. 3d at 339.  Thus, the Receiver must state non-

conclusory facts that Mutual was not only aware of Adams and Kelly’s scheme but also agreed to 

participate. This she fails to do. 

H. The Receiver fails to state a claim for aiding and abetting. 

The Mississippi Supreme Court has never recognized a civil cause of action for aiding and 

abetting.  See In Re On-Site Fuel Serv., Inc., 2020 WL 3712868, at *27 (S.D. Bankr.)(holding no 

such claim exists in Mississippi and bound by In Re Depuy Orthopaedics, Inc., 888 F.3d 753, 781 
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(5th Cir. 2018)); Pikes v. Walmart Stores, Inc., 813 F. Supp. 2d 815, 822 (N.D. Miss. 2011); see 

also Expro Americas, LLC v. Walters, 179 So. 3d 1010, 1025 (Miss. 2015) (King, J., dissenting) 

(amended complaint offers no additional claims besides “aiding and abetting a breach of the duty 

of loyalty, and it offers no caselaw to show that such a ‘claim’ actually exists”).  But even if there 

were such a cause of action, the Receiver has failed to state a claim Mutual for aiding and abetting. 

The Receiver first argues that “Defendants” knew Adams was the manager of MTP and 

Wayne Kelly was one of MTP’s principals.  The Receiver admits Mutual did not possess actual 

knowledge.  Instead, she claims imputation of knowledge based upon Lane v. Oustalet.  (Doc #99-

1, p. 40 n. 99).  The Receiver, though, ignores the qualification in Lane – “in conducting the 

business of a principal.”  Lane does not hold that any and all knowledge of Patridge and Murphree 

is imputed to Mutual.   

The Receiver continues her shotgun approach by claiming “Defendants” should have 

known based upon red flags and knowledge of “unrealistic rates of return.”  (Doc. #99-1, p. 39]  

This argument fails for three reasons. 

First, the red flags to which the Receiver refers are alleged as to BankPlus and not as to 

Mutual.  Second, the Receiver fails to address the cases cited by Mutual that recognize red flags 

alone are not sufficient to constitute knowledge of the others breach of duty.  Third, Proskauer did 

not state that knowledge of unrealistic rates of return alone satisfies the knowledge requirement 

for aiding and abetting.  In Proskauer, the attorney whose conduct was at issue was assisting the 

corporate entity in responding to an SEC investigation.  He knew that one of the bases for the 

SEC’s belief that Stanford was a fraudulent scheme was the unrealistic rate of return on the 

products because that information was provided to him.  Moreover, the attorney was “armed with 

knowledge of Stanford’s scheme, [and] nevertheless corresponded with the SEC and made a 
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number of misrepresentations of fact and law that obstructed the investigation.  Plaintiffs also 

alleged that Sjoblom was involved in hiding the SEC investigation from Stanford’s auditors.  

Plaintiffs allege that Sjoblom continued to assist in obstructing regulatory investigations into 

Stanford’s misconduct after his move to Proskauer.” Id. at *1.   

Here, the Receiver does not allege in her Complaint that Mutual had actual knowledge of 

MTP’s rates of return much less any other facts specific to Mutual from which the Court could 

infer knowledge.  She claims it is more than a “red flag” case.  However, despite given the 

opportunity to set forth facts specific to Mutual, the most the Receiver can do is make a conclusory 

allegation as to all Defendants:  “The Complaint alleges Defendant saw Adams fraud and knew it 

was a fraud.”  (Doc. #99-1, p. 40).  This is nothing more than a conclusory allegation and falls well 

short of the pleading requirements as demonstrated in Proskauer. 

The Receiver mischaracterizes Official Stanford Inv’rs Comm. v. Breazeale Sachse and 

Wilson LLP, 2015 WL 13740747 (N.D. Tex.) for the proposition that pleading mere referral of 

clients is sufficient to support a reasonable inference of substantial assistance.  There, in contrast 

to the instant action, the receiver alleged sufficient facts such as: a partner at a law firm issued a 

false legal opinion and omitted key information in order to mislead Louisiana’s Office of Financial 

Institutions (“OFI”); the attorney prepared another legal report that falsely represented that an 

ERISA fiduciary could hold the fraudulent CDs for the Plan; that defendants knew there was a 

lack of sufficient security for the investments and yet continued to assist in establishing trust 

production offices; and one of the defendants delivered “fraudulent ghost-written letters from 

Antiguan regulators to OFI.”  There are no comparable allegations pled against Mutual. 

The Receiver’s argument regarding Mutual can be distilled down to this:  “Defendants” 

knew or should have known because they were in an advantageous position to discover MTP was 
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a fraud but did nothing to investigate it.  (Doc. #99-1, p. 40)  This shotgun approach does not meet 

any of the elements of aiding and abetting.  See Litson-Greunber v. JP Morgan Chase & Co., 7:09-

cv-056-0, 2009 U.S. Dist. Lexus 117749, at *5-8 (N.D. Tex. December 16, 2009) (allegation the 

defendant knew or should have known insufficient to state a claim for aiding and abetting.)15 

I. MOIS is not an alter ego of MOIC who should be dismissed from this action. 

The Receiver does not dispute that the only grounds for her subjecting MOIC to liability is 

through the doctrine of alter ego.  The Receiver argues that the question of the alter ego is always 

an issue of fact to be reserved for trial, that the 10 non-exclusive factors for piercing the corporate 

veil do not apply, and she has pled sufficient facts to state a claim.  Each of her arguments fail. 

It is not true that alter ego is always an issue of fact to be reserved for the trier of fact.  If 

that was so, then the court in the case the Receiver relies so heavily upon, Jordan v. Maxfield and 

Oberton Holdings, LLC, 173 F. Supp. 3d 355, 360 (S.D. Miss. 2016), committed reversible error 

when it dismissed one of the defendants for whom the sole basis of liability was alter ego.  The 

Receiver relies upon Flores v. Bodden, a Fifth Circuit case for said proposition, but there the Fifth 

Circuit was applying Texas law.  488 Fed. App’x 770, 775 (5th Cir. 2012).  As will be discussed, 

Courts in Mississippi do not always consider it to be an issue of fact and often grant motions to 

dismiss claims of alter ego.  This is because the Mississippi Supreme Court has made it 

“exceedingly difficult” for a plaintiff to apply the doctrine of alter ego, which is reserved for 

“factual circumstances which are clearly extraordinary.”  Foamex, L.P. v. Superior Products Sales, 

Inc., 361 F. Supp. 2d 576, 578 (N.D. Miss. 2005) 

                                                            
15 The Receiver also points out to the Court that she has a separate claim for negligent retention and 
supervision.  The Receiver fails to address much less distinguish the three cases cited by Mutual that hold 
that inadequate supervision cannot constitute substantial assistance under a claim for aiding and abetting.  
(Doc. #93, p. 17; Doc. #95, p. 16) 
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The Receiver argues that the “10 non-exclusive factors” are irrelevant and the Court should 

instead look to a three-pronged test in Gray Edgewater Landing, Inc.  It is true that both state and 

federal courts often use the doctrines of piercing the corporate veil and alter ego interchangeably.  

The Mississippi Supreme Court, though, in Buchanan deemed the 10 factors as “instructive on the 

alter ego theory.”  Buchanan v. Ameristar Casino Vicksburg, Inc., 957 So. 2d 969, 977 (Miss. 

2007).  But the real issue before the Court, whether the Court considers the 10 factors or the three-

pronged test, is whether the Receiver has pled facts sufficient from which the Court can infer 

application of the doctrine of alter ego.  Regardless of the factors considered by the Court, the 

Receiver has failed to plead any facts from which the Court could infer the MOIS is an alter ego 

of MOIC.   

The Receiver argues “[t]he complaint explains that MOIC ‘authorized or directed’ the acts 

of MOIS and its agents; it is therefore reasonable to infer that Adams and Madison Timber looked 

to MOIC for performance.”  The first part of the statement is nothing more than a conclusory 

allegation.  See Lee v. Ability Ins. Co., 2013 WL 2491067, at *4 (S.D. Miss.)(allegation that 

defendants “act as the alter egos and/or agents of each other. … is plainly insufficient” to state a 

claim, granting motion to dismiss).  Moreover, it is not reasonable to infer from such a conclusory 

allegation that Adams and MTP “looked to MOIC for performance.”  Performance of what?  The 

three prong test the Receiver proposes the Court utilize requires examination of “frustration of 

contractual expectations.”  There is no allegation in the Complaint whatsoever that MOIS or 

MOIC had any contractual relationship with Adams and MTP and there is no breach of contract 

claim in the Complaint.   

 Plaintiff does not plead any facts from which the Court could infer a flagrant disregard of 

corporate formalities.  In Jordan, the court was confronted with a lawsuit where an alleged 
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tortfeasor, M&O, had sold a defective product and became the subject of regulatory complaints, 

claims and lawsuits.  In order to avoid liability, the owners dissolved M&O, distributed its profits 

to equal owners Zucker and Bronstein, and left only $350,000 in a fund to pay anticipated claims.  

Zucker then set up a new company, Assemble, LLC, to carry on M&O’s business free from 

liabilities.  Id. at 358.   

 In Jordan, the court found that the complaint had alleged facts sufficient to apply alter ego 

with regard to Zucker but not Bronstein.  The Court found that Assemble was defendant Zucker’s 

alter ego because he used its revenues for his personal legal defense fund in a regulatory proceeding 

and attachments incorporated into the complaint suggested a comingling of corporate with 

personal assets as well as a unity of interest between Assemble and Zucker.  Jordan, 173 F. Supp. 

3d at 361.  With regard to Bronstein, the court found otherwise even though the complaint pled 

that he used M&O as an alter ego by dissolving M&O, by allowing insurance policies to be 

cancelled, and by leaving an inadequate claim fund.  Despite such pleading, this Court found “that 

the complaint lacks allegations describing with particularity how Bronstein used M&O as an alter 

ego or otherwise participated in the fraudulent scheme.” Id. at 362.  The Court further recognized 

that a pleading based “on information and belief” is not adequate to state a claim.  Also lacking 

were any allegations with particularity as to “how Bronstein failed to observe corporate formalities, 

comingled corporate and personal assets or was the decision-maker behind the company’s actions 

among other possibilities.”16  Id. 

 The Receiver also fails to plead any facts regarding “a demonstration of fraud or other 

equivalent malfeasance on the part of the corporate shareholder.”  That is, there are no facts 

                                                            
16 By considering these issues, the Court did not limit itself to the three Gray factors. 
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regarding fraud or other equivalent misfeasance on the part of MOIC.17  But the Complaint states 

no claim of fraud against MOIC or MOIS.  Moreover, the third prong requires facts to be alleged 

where the Court could infer fraud by MOIS to avoid corporate liabilities.  No such allegations have 

been pled. 

 Courts have consistently dismissed alter ego claims even where the complaint pled far more 

facts than the Receiver’s single conclusory allegation.  See, e.g., Foamex, 361 F. Supp. 2d at 577 

(finding that corporation not alter ego of shareholder even though first two prongs met (by allowing 

corporate entity to have “very large debt”, shareholder undertook to personally pay some of debts 

with personal checks, and particular factual allegations regarding disregard of corporate 

formalities) because case was merely breach of contract case); C.A. Jones, Inc. v. Diversify 

Labored Support, LLC, 2016 WL 11484168, at *1 (S.D. Miss.)(granting 12(b)(6) motion on alter 

ego even though complaint alleged shareholder transferred first corporation’s business to separate 

LLC, that separate LLC was created in effort to avoid creditors, that plaintiff’s contractual 

expectations were frustrated by diversion of contracts and revenue to a separate LLC, and that 

shareholders used new LLC assets to pay personal expenses and to avoid creditors); Swift Fin. 

Corp. v. Bath Planet of Miss., LLC, 2016 WL 3180291, at *3 (S.D. Miss.)(refusing to apply alter 

ego because it can only be applied to a corporation’s shareholders); Meek v. Gold Coast Skydivers, 

Inc., 2016 WL 81812, at *5 (S.D. Miss.)(finding that allegations of common president and 

operating indistinguishably as regards the entity’s assets, revenue and like were not sufficient to 

state a claim); Huntley v. C.L. Medical SARL, 2015 WL 5521796, at *9 (S.D. Miss.)(“inferences 

and supposition from companies’ shared ownership without having provided sufficient evidence” 

                                                            
17 As will be discussed, MOIC is not even a shareholder of MOIS.  But the Receiver makes no allegations 
against MOIS for fraud and argues “neither fraud nor scienter are elements of the Receiver’s claims.” (Doc. 
#99-1, p. 5)   
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warranted dismissal); Lee, 2013 WL 2491067, at *2 (dismissed claim for alter ego even though 

complaint pled that all employees had been transferred from one corporation to another, the same 

CEO in both companies, and companies restructured to share cost among affiliated companies).  

In each of the aforementioned cases, much more was pled and yet the claim of alter ego was 

dismissed.  One need only compare those cases to the bald conclusory allegation of the Receiver 

to see that no claim has been stated for alter ego. 

Finally, as this Court has pointed out, “alter ego liability can be extended only to a 

corporation’s shareholders ….” Swift, 2016 WL 3180291, at *2 (quoting EDW Investments, LLC 

v. Barnett, 149 So. 3d 489, 492 (Miss. 2014)).  The Receiver did not allege that MOIC is a 

shareholder of MOIS.  MOIS is wholly owned by Mutual of Omaha Holdings, Inc. See 

https://brokercheck.FINRA.org/firm/summary/611numbergeneralinfoSection and Doc. #’s 55 and 

56. 

J. Alternatively, this Court should certify the issue of standing, pursuant to 28 U.S.C. 
§ 1292(b). 

 
Mutual is aware of this Court’s orders in other cases regarding the Receiver’s standing to 

assert tort claims.  Mutual submits that there is a controlling question of law to which there is a 

substantial ground for difference of opinion.  In DeJoria, the Fifth Circuit relied upon Reneker v. 

Offill, a case which rejects the Receiver’s standing in a similar case.  Lloyds rejects the precedential 

authority of SEC v. Kaleta, while Zacarias II appears to cite it as persuasive authority.  

Accordingly, subject matter jurisdiction should be addressed early on by the Fifth Circuit and 

before extensive and expensive litigation. 

WHEREFORE, PREMISES CONSIDERED, Mutual of Omaha Investor Services, Inc. and  
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Mutual of Omaha Insurance Company move the Court to dismiss all claims against them with 

prejudice, or, in the alternative, partial dismissal.18    

 This, the 8th day of March, 2021. 

      Respectfully submitted, 
 

      MUTUAL OF OMAHA INVESTOR   
      SERVICES, INC. AND MUTUAL OF 
      OMAHA INSURANCE COMPANY 
 
 
     By:  s/ Kelly D. Simpkins     
      Kelly D. Simpkins (MSB #9028) 
      Walter D. Willson (MSB #7291) 
      Their Attorneys 
 
 
 
 
OF COUNSEL: 
 
WELLS MARBLE & HURST, PLLC 
300 Concourse Boulevard, Suite 200 
Ridgeland, Mississippi 39157 
Post Office Box 131 
Jackson, Mississippi 39205-0131 
Telephone: 601-605-6900 
Facsimile: 601-605-6901 
ksimpkins@wellsmarble.com  
wwillson@wellsmarble.com  
 

#277696 

                                                            
18 The Receiver does not ask for an opportunity to amend her Complaint and the Court should not give her 
such an opportunity.  The Receiver has had years and the benefit of no doubt thousands of documents 
subpoenaed by the SEC and the DOJ and access to the creditor-investors.  If the Receiver had any facts that 
would support a claim, she would have pled them. 
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