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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF MISSISSIPPI 

NORTHERN DIVISION 

ALYSSON MILLS, IN HER CAPACITY 
AS RECEIVER FOR ARTHUR LAMAR 
ADAMS AND MADISON TIMBER 
PROPERTIES, LLC, 

          Plaintiff, 

v. 

BANKPLUS; BANKPLUS WEALTH 
MANAGEMENT, LLC; GEE 
PATRIDGE, VICE PRESIDENT AND CHIEF 
OPERATING OFFICER OF BANKPLUS; 
STEWART PATRIDGE; JASON COWGILL; 
MARTIN MURPHREE; MUTUAL OF 
OMAHA INSURANCE COMPANY; and 
MUTUAL OF OMAHA INVESTOR 
SERVICES, INC., 

          Defendants. 

Case No. 3:19-cv-196 CWR-FKB 

Arising out of Case No. 3:18-cv-252, 
Securities and Exchange Commission v. 
Arthur Lamar Adams and Madison Timber 
Properties, LLC

Hon. Carlton W. Reeves, District Judge 

BANKPLUS’ REPLY TO RECEIVER’S OPPOSITION TO ITS MOTION TO DISMISS 

Defendants BankPlus and BankPlus Wealth Management LLC (collectively “BankPlus”) 

reply to Receiver’s Opposition to their Motion to Dismiss [Doc. 99-1]. BankPlus joins and adopts 

its co-defendants’ motions to dismiss and replies to the extent applicable to BankPlus. 

PRELIMINARY STATEMENT 

The Amended Complaint [Doc. 71] and Opposition [Doc. 99-1] (“Am. Compl.” and 

“Opp.”) present an inaccurate timeline, ascribe knowledge to BankPlus despite factual allegations 

that show otherwise, and conflate BankPlus’ employees’ acts outside the scope of their 

employment with routine transactions. The Amended Complaint also provides no particulars for 

its claims—the “who, what, when, and where”—and the Opposition presents no justification for 
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this failure.  As a result, the Amended Complaint cannot cross the line from conceivable to 

plausible, compelling its dismissal with prejudice.  

ARGUMENT

I. The Opposition Mischaracterizes the Sequence of Events and BankPlus’ Filings. 

            The Opposition, as with the Amended Complaint, misconstrues banking regulations and 

the timeline of events to present BankPlus as a co-conspirator with Madison Timber Properties, 

LLC (“MTP”).  The opposite is true.  Using the means available to it under the relevant financial 

services industry regulations, BankPlus reported its suspicions that MTP was money laundering 

on April 8, 2015.  

After investigating a customer complaint in January 2015 and discovering related facts, 

BankPlus reported its suspicions that MTP was money laundering.  The Amended Complaint and 

Opposition jumble this timeline by asserting that these and other communications evidence 

BankPlus’ knowledge that MTP was a fraud “as early as 2009.”  Opp. at 3, 13, 16, 20.   Concluding 

that BankPlus discovered MTP was a fraud, but did nothing until the scheme’s April 2018 collapse, 

runs against the pleaded facts: BankPlus reported its suspicions in 2015.1

These inaccuracies culminate in Paragraph 68, which contradicts facts pleaded elsewhere in 

the Amended Complaint: “[n]otwithstanding these findings, BankPlus did nothing to curb [MTP’s] 

reliance on BankPlus to facilitate the financial transactions…that masked [MTP’s] insolvency.”2  In 

1 The Opposition states the quoted string of communications took place “by 2015” when it should state “in
early 2015”: each of the statements that follow are from 2015 and relate to the investigation and submission 
of a confidential regulatory filing, but the Opposition obscures their true time and purpose.  See Am. Compl. 
¶ ¶ 63-67; cf. Opp. at 3, 38, 52. 

2 The Opposition suggests the Court should disregard BankPlus’ deepening insolvency arguments because 
some of its cited cases are bankruptcy decisions, or cite Delaware law. Courts in this circuit applying state 
law, however, have also concluded deepening insolvency is not a valid theory of damages. See Lowe v. L. 
& Lending, LLC, 2010 U.S. Dist. LEXIS 154555, at *7 (W.D. Tex. Sep. 22, 2010) (applying Texas law and 
rejecting the theory). 
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other words: disregarding BankPlus’ investigation, and disregarding that BankPlus reported its 

concerns to federal authorities in the manner federal regulations prescribe, BankPlus did nothing to 

stop MTP.  

The Opposition’s quotation at page 32 of Amended Complaint Paragraph 67 worsens the 

situation when it omits BankPlus’ report, making it appear that BankPlus consciously disregarded 

the “findings” of its Bank Secrecy Act Officer.  These were not “findings”; they were suspicions.  

Nor did they lie forgotten in BankPlus files before this case; BankPlus reported its suspicions to 

federal authorities.  BankPlus continued its cooperation when, among other activities, it produced 

records to the Receiver with no obligation to do so.   The Receiver is aware of the affirmative action 

BankPlus took in this matter—she included the bank’s reporting of its suspicions to the federal 

government in her Amended Complaint.   

II. The Complaint Fails to Provide Particulars. 

Fraud’s heightened pleading standard in Federal Rule of Civil Procedure 9(b) requires the 

Amended Complaint to plead “the circumstances constituting fraud. . . with particularity,” setting 

forth “the who, what, when, and where. . . before access to the discovery process is granted.” 

Williams v. WMX Technologies, Inc., 112 F.3d 175, 178 (5th Cir. 1997).  Without these particulars, 

BankPlus must waste its limited discovery opportunities to obtain this information, information 

already owed to it under the Federal Rules.  Instead of particulars, many of the allegations of the 

Amended Complaint amount to no more than innuendo, inference, and conclusory pleading, 

insufficient to pass muster under Rule 12(b)(6), let alone Rule 9(b).     

Amended Complaint Paragraph 29 alleges BankPlus’ relationship with MTP began in 

January 2011, but Paragraph 32 alleges that Mr. Kelly introduced Gee Gee Patridge (“Gee Gee”) 

and her son, Stewart, to Mr. Adams at that time and she invested in MTP the following month.  

The introduction and investment do not establish a relationship with BankPlus:  they had nothing 
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to do on their face with Gee Gee’s duties at BankPlus; it was no more than a private meeting and 

later investment.   

Stewart’s alleged presence3 at the meeting likewise had nothing to do with his then-

employment at BankPlus.  The Amended Complaint does not allege either Stewart’s or Murphree’s 

first sale of MTP promissory notes.  Indeed, the Amended Complaint suggests neither sold any 

MTP notes until after Stewart left BankPlus in “late 2011”4 when Stewart allegedly sold an MTP 

promissory note “in 2012”—the only time the Amended Complaint puts a date (albeit incomplete) 

to any MTP note transaction.  See Am Compl. ¶75. 

As for Gee, the Complaint alleges that she “…continued to facilitate the investments of 

another investor” through MTP’s April 19, 2018 collapse, but omits that particular investor’s 

identity:  Gee Gee’s sister.  Gee Patridge’s Answer, Doc. 89 at ¶¶41 and 72.  That material omission 

cuts against any inference that Gee Gee had any suspicion, let alone actual knowledge of the MTP 

fraud until its April 19, 2018 collapse: ordinarily, one doesn’t knowingly introduce one’s sibling 

to a fraud.  

The rest of the allegations about Gee Gee fall into two categories: (1) routine banking 

transactions, like providing checking account statements, approving wires or innocent assistance 

to a customer, or (2) activity outside the scope of her BankPlus employment, like agreeing to act 

as an MTP reference, answering a Wayne Kelly inquiry about a potential investor’s financial 

suitability, or helping organize Stewart’s affairs as his health deteriorated.  See Am. Compl. ¶¶42-

43, 70-71.  Absent allegations that she received compensation for agreeing to serve as a reference 

(and the Amended Complaint identifies no reference, let alone a reference that resulted in a 

3 Stewart’s and Gee Gee’s Answers at ¶30 deny Stewart’s presence at the meeting.  Doc. 64; Doc. 89.   

4 Stewart resigned from BankPlus on August 8, 2011—hardly “late 2011” as alleged.  Mem. at 6. 
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purchase of any MTP note(s)) or for telling Kelly that a potential investor was financially capable, 

these isolated actions are more consistent with ignorance than the required actual knowledge.  Gee 

Gee’s help to her son absent actual knowledge of the fraud is likewise insufficient.   

Gee Gee’s interactions with Kelly are more consistent with the long relationship between 

her family and his family.  Given that relationship, there is nothing amiss about providing checking 

account statements to a customer, approving a wire transfer, even in a large amount, or leaving 

checks at a bank front desk for Kelly’s pick up.   

The same analysis holds true for Cowgill and belies the description of the BankPlus branch 

in Southaven as the de facto De Soto County MTP headquarters.  See Introduction and Am. Compl. 

¶¶35-36.  As the Cowgill Answer asserts, Doc. 79 at ¶36, instead of meetings between Stewart, 

Murphree, MTP personnel, and investors at the Southaven Branch, there was but one meeting—

held there at the investor-customer’s request. Cowgill did not this attend meeting.  Until Cowgill 

allegedly replaced Stewart as an MTP investor contact, his activity consisted of providing routine 

banking services to Kelly—not actionable under any law.  Once Cowgill began to act as a contact, 

he stepped outside the scope of his BankPlus employment and, absent actual knowledge, BankPlus 

cannot be held liable for that activity. 

The Amended Complaint suggests, but never alleges, that Stewart recruited investors to 

MTP during his BankPlus employment. In fact, the pleaded facts show otherwise.5 Stewart and 

Martin Murphree’s registrations with the SEC and FINRA (available for consideration on a motion 

to dismiss, see Doc. 78, Memorandum of Law in Support of BankPlus’ Motion to Dismiss 

5 The Amended Complaint provides a statement from one investor at Paragraph 75, but states that she 
bought MTP promissory notes from Stewart Patridge in 2012—months after Stewart left BankPlus in 
August 2011. See Mem., Ex. D, Stewart’s brokerage and advisor registrations filed with the SEC and 
FINRA. 
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(“Mem.”) at f. 14) show Murphree left BankPlus in early December 2009 and Stewart in early 

August 2011—but each allegation of their receipt of MTP commissions places the event after they 

left BankPlus employment.   

The Opposition disputes that the Complaint must satisfy Rule 9(b)’s heightened pleading 

standard and asserts its claims do not involve fraud:  

In fact, the complaint does not allege BankPlus is liable for fraud; 
neither fraud nor scienter are elements of the Receiver’s claims. 
“Where averments of fraud are made in a claim in which fraud is not 
an element, an inadequate averment of fraud does not mean that no 
claim has been stated.”  

Opp. at 5, quoting Lone Star Ladies Inv. Club v. Schlotzsky’s Inc., 238 F.3d 363, 368 (5th Cir. 

2001).  The Lone Star Ladies language in context, however, holds the opposite:   

Rule 9(b) applies by its plain language to all averments of fraud, 
whether they are part of a claim of fraud or not. It does not 
follow, however, that Rule 9(b) or Melder justifies dismissing a 
1933 Act claim when, disregarding the deficient allegation of fraud, 
a claim is stated. Rather, Rule 9(b) insists that “all averments of 
fraud . . . shall be stated with particularity.” The price of 
impermissible generality is that the averments will be disregarded. 
Where averments of fraud are made in a claim in which fraud is not 
an element, an inadequate averment of fraud does not mean that no 
claim has been stated. The proper route is to disregard averments of 
fraud not meeting Rule 9(b)’s standard and then ask whether a claim 
has been stated. 

Id. (emphasis added) (ellipsis in original).  

Likewise the Opposition at page 29 offers that because circumstantial evidence may 

establish civil conspiracy, this somehow absolves the Complaint from alleging facts with the 

particularity the law requires. The law permits circumstantial evidence, true, but that circumstantial 

evidence must still allege all the elements of a party’s claims. Cook v. Wallot, 172 So. 3d 788, 801 

(Miss. App. 2013) (upholding dismissal of ex-soldier’s conspiracy claim against military order for 

wrongful expulsion, despite presence of circumstantial evidence, where complaint alleged “no 
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factual basis for any agreement whatsoever” among defendants).  Although Rule 9(b) provides 

that intent and knowledge may be alleged generally, “this is not license to base claims of fraud 

upon conclusory allegations.” City of Clinton v. Pilgrim’s Pride Corp., 632 F.3d 148, 154 (5th Cir. 

2010) (upholding dismissal due to vague nature of statements and lack of facts alleged sufficient 

to support conclusion speakers knew statements were false when made). 

Further, the Opposition’s statement that “neither fraud nor scienter are elements of the 

Receiver’s claims” is demonstrably false.  Indeed, the Opposition at pages 51-52 appears to 

concede that wire fraud does involve fraud and scienter—both of which the Amended Complaint 

must allege with particularity because wire fraud is the predicate act for its racketeering claims.  

Mem. at 22-24.  The Amended Complaint also asserts claims for aiding and abetting fraud and 

breaches of fiduciary duty—a constructive fraud at common law requiring particularity.  

Cummings v. Wells Fargo, N.A., 2019 U.S. Dist. LEXIS, at *16 (N.D. Miss. Jan. 11, 2019) 

(dismissing constructive fraud claim that did not meet particularity requirements, and citing failure 

to include specifics related to plaintiff’s reliance on misrepresentations).   

Altogether, the pleaded facts contradict the Amended Complaint’s bald assertions of 

BankPlus’ knowledge of or complicity in the MTP fraud. The Court should therefore dismiss the 

Amended Complaint with prejudice.  

III.  The Opposition Conflates Scope, Knowledge Arguments. 

The Amended Complaint’s allegations of vicarious liability for and negligent supervision of 

BankPlus’ employees rest on either (1) acts falling outside the scope of the individuals’ employment, 

or (2) routine banking services that do not create vicarious liability in the absence of facts 

demonstrating actual knowledge of wrong-doing. The Opposition conflates these concepts.  Opp. 

at 6. 
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The Opposition attacks BankPlus’ reliance on the Seay decision and suggests the case has 

limited persuasive authority because it involved a workplace love affair.  Id.  But the Opposition 

does not address the cases dismissing claims for negligent supervision when employees allegedly 

engaged in wrongful conduct outside their scope of employment or, as in the case of Murphree 

and Stewart, after they left their jobs. See Mem. at 20-21 (citing Belmont v. MB Inv. Partners, Inc., 

708 F.3d 470 (3d Cir. 2013); Tichenor v. Roman Catholic Church of Archdiocese of New Orleans, 

32 F.3d 953 (5th Cir. 1994)). To the extent the Amended Complaint fails to allege plausibly that 

Stewart and Murphree sold MTP notes while employed at BankPlus, the court must dismiss the 

negligent hiring count with prejudice, the Receiver having already amended her complaint once.  

The Opposition also ignores the role of knowledge in the Rotstain district court decision, 

cited four times for the proposition that routine banking services can constitute substantial 

assistance.  Rotstain v. Trustmark Nat’l Bank, 2015 WL 13034513, cited at Opp. 24, 29, and 40-

41.  This overlooks the required element of actual knowledge in addition to substantial assistance.  

In that Stanford-Ponzi case, plaintiff alleged the institutions handled a much larger volume of 

Stanford’s transactions, knew all Stanford’s funds in the banks were proceeds from CD sales to 

Stanford’s customers, and knew Stanford transferred a large portion of these proceeds into his 

personal bank accounts and another portion to a dishonest Antiguan auditor—all despite regulatory 

warnings concerning the Antiguan finance industry. Rotstain at 24-25.6 Through those allegations, 

the plaintiff raised a reasonable inference of both knowledge of Stanford’s underlying wrongdoing 

and a specific agreement to facilitate the fraudulent conduct.  Id.  Furthermore, the plaintiff alleged 

the institutions provided discretionary brokerage services to Stanford and thus had “discretionary 

investing and fiduciary authority,” and so stated a valid claim against the financial institutions for 

6 Pagination from original order. 
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breach of fiduciary duty. Id. at 26.  Only when considered together with these allegations did the 

financial institutions’ routine banking services constitute substantial assistance.7

The Complaint here does not allege facts similar to Rotstain to create a reasonable inference 

of knowledge or a specific agreement to facilitate fraud.  Without that knowledge, routine banking 

services are not substantial assistance.  See Lawrence v. Bank of Am., N.A., 455 F. App’x 904, 907 

(11th Cir. 2012) (applying Florida law in Ponzi case, bank providing “only routine banking 

services” could not be liable without “actual knowledge” of fraudulent activities, and holding 

informal endorsements of scheme by bank’s “Premier Banking Division” were insufficient to 

establish bank’s participation in scheme and “more easily [] interpreted to demonstrate Bank of 

America’s lack of awareness”) (emphasis added).  This knowledge requirement helps ensure banks 

do not face unlimited liabilities for routine services. Lerner v. Fleet Bank, NA., 459 F.3d 273 (2d 

Cir. 2006). 

Similarly, courts apply “the almost-universal rule that banks do not owe a common law 

duty of care to third-party non-customers.” Midwest Feeders, Inc. v. Bank of Franklin, 2017 U.S. 

7 Additionally, although the Receiver argues “this Circuit” has settled various questions of law, this ignores 
that many of the Receiver’s cited cases are district court cases stemming from the Stanford Ponzi scheme, 
apply Texas state law, and were not reviewed on appeal. She offers no reason why this Court, when applying 
Mississippi law, must look to Texas instead of its neighbors, or the many other circuits and district courts 
that make up the majority rule, apparently rejected in the Stanford Ponzi scheme decisions.  E.g., SFS 
Check, LLC v. First Bank of Del., 774 F.3d 351, 357 (6th Cir. 2014); Eisenberg v. Wachovia Bank, N.A., 
301 F.3d 220, 225 (4th Cir. 2002); Conder v. Union Planters Bank N.A., 384 F.3d, 397, 400 (7th Cir. 2004); 
Wiand v. Wells Fargo Bank, N.A., 938 F.Supp.2d 1238 (M.D. Fla. 2013); Old Republic Nat. Title Ins. Co. 
v. Landmark Closing Co., 2010 U.S. Dist. LEXIS 54320, 2010 WL 2228436, *2 (E.D. Ark. 2010); Public 
Service Co. of Okla. v. A Plus, Inc., 2011 U.S. Dist. LEXIS 85179, 2011 WL 3329181, *7 (W.D. Okla. 
2011); Volpe v. Fleet Nat. Bank, 710 A.2d 661, 664 (R.I. 1998) (depository bank owed no duty of care to 
non-customer payee whose indorsement was forged); Weil v. First Nat. Bank of Castle Rock, 983 P.2d 812, 
814 (Colo. Ct. App. 1999); McCallum v. Rizzo, 1995 Mass. Super. LEXIS 196, 1995 WL 1146812, *2 
(Mass. Super. Ct. Oct. 13, 1995) (“The mere fact that a bank account can be used in perpetrating a fraud 
does not mean that banks have a duty to persons other than their own customers.”); Commerce Bank/Pa. v. 
First Union. Nat. Bank., 2006 PA Super 305, 911 A.2d 133, 140 (“banks do not have a duty to inform other 
banks of their suspicion of check-kiting activity”).      
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Dist. LEXIS 6825, *12 (S.D. Miss. January 18, 2017) (affirmed by Midwest Feeders, Inc. v. Bank 

of Franklin, 886 F.3d 507) (5th Cir. Miss., Mar. 27, 2018)) (internal citation omitted). This Court 

also ruled in the same opinion that “[n]otably, courts within the Fifth Circuit have also taken a 

position consistent with this general rule.” Id. (gathering cases). Although the Fifth Circuit in its 

Midwest Feeders decision noted a bank might owe such a duty where it knows its customer is 

violating fiduciary relationships, the Amended Complaint does not allege that BankPlus knew 

Kelly was a fiduciary to MTP investors—it only states that he “was sometimes held out as its vice 

president.” Am. Compl. ¶ 31.  Nor does it allege Adams was a fiduciary: MTP investors purchased 

promissory notes, but absent terms in the note creating a fiduciary relationship, note issuers’ 

management do not owe fiduciary duties to note holders, unlike shareholders.  See Mann v. Am. 

Federated Life Ins. Co., 1998 U.S. App. LEXIS 40067, *8 (5th Cir. Miss. June 2, 1998) (applying 

Mississippi law and concluding “There was no fiduciary duty to begin with. The terms of the 

promissory notes did not create such an arrangement, and the terms employed in a contract are the 

best source for ascertaining the intent of the parties.”). 

IV.  Lack of Alleged Knowledge Defeats Claims. 

At page 27, the Opposition quotes a recent Mississippi Supreme Court decision that 

distinguishes civil and criminal conspiracy theory, for the proposition because damages are the 

“essence” of civil conspiracy, by alleging damages the Amended Complaint states a cause of 

action.  Compared to criminal conspiracy, damages are indeed the “essence” of civil conspiracy—

but this does not remove the element essential to civil conspiracy and all the Receiver’s non-

negligence claims against BankPlus: knowing agreement. 

The Opposition suggests that because the law does not require it to allege an overt act by 

every conspirator, it similarly does not require the Amended Complaint allege each conspirator’s 

knowledge. Opp. at 27-28. But as the Opposition’s cited cases acknowledge, the Amended 
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Complaint must still show BankPlus “agreed to and participated in Lamar Adams’ and Wayne 

Kelly’s course of action.” Id. at 27. (Emphasis added, brackets omitted).  Agreement requires 

knowledge, which the Complaint does not allege.8

The Receiver claims to have alleged BankPlus’ actual knowledge, but putting aside for the 

moment the improper allegation of “knew or should have known,” the assertion of actual 

knowledge is conclusory and contrary to the sketchy facts that underpin it.  The description in 

Paragraph 62 of the triggering “Kite Suspect Report” on a “Madison Timber Company LLC” 

checking account is not, as a matter of law or fact, actual knowledge.9

Nor are the events leading up to an after the filing of a report to federal authorities of 

suspicious activity described in Paragraphs 63-68 and 73: 

SARS generally are unproven reports of possible violation of law 
or regulation, or of suspicious activities that are used for law 
enforcement or regulatory purposes.  The [Bank Secrecy Act} 
provides that a financial institution and its officers, directors, 
employees and agents are prohibited from notifying any person 
involved in a suspicious transaction that the transaction was 
reported.  [Emphasis added].10

Like the “Kite Suspect Report,” reports of suspicious activities to federal authorities are 

designed to be over-inclusive—they are not ipso facto a conclusion that the subject of the report 

has committed a crime of any sort and thus do not constitute actual knowledge of wrong-doing.  

8 The knowledge requirement follows logic: without it, a co-conspirators faces a lesser standard of 
culpability than a primary violator. 

9 Madison Timber Company, Inc. is not Madison Timber Properties, LLC; it is a corporation and is not the 
entity in Receivership. See Ex. 1.  BankPlus asks that the Court take judicial notice under Federal Rule of 
Evidence 201 of Ex. 1.  Public records such as these are properly considered on a motion to dismiss.  See 
Funk v. Stryker Corp., 631 F.3d 777, 783 (5th Cir. 2011). Moreover, there are no allegations of any Ponzi 
scheme activity in any Madison Timber Company or Lamar Adams account at BankPlus after 2009.  

10 75 Fed. Reg. 75594 (Dec. 3, 2010) (referring to amendments to regulations now found at 31 C.F.R. 
1020.320). 
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As in illustration, in Heinert v. Bank of Am. N.A., 835 F. App’x 627 at *5-7 (2d Cir. 2020), the 

Second Circuit upheld dismissal of Ponzi-investors’ aiding and abetting claims against third-party 

banks who had submitted reports of suspicious activities on the scheme’s perpetrators, despite 

allegations that bank personnel: opened more than 120 business and personal accounts for scheme 

perpetrators over nearly ten years; routinely lifted automatic, multi-day holds for large deposits 

against bank policy; and made false representations to American Express on the perpetrators’ 

behalf in exchange for bribes the employees solicited.11

Here, the Amended Complaint presents (1) an isolated “Kite Suspect Report” in 2009, and 

(2) a series of e-mails over three months in 2015 expressing concerns about Wayne Kelly, Cowgill, 

11 The court reasoned that while serious in nature, the allegations did not state a claim for aiding and abetting 
because they did not allege actual knowledge of the underlying Ponzi scheme by the banks:  

At no point in the complaint do the [investors] contend that the Banks or 
their employees knew about the [Ponzi] scheme, as required to plead 
actual knowledge. Indeed, the [investors] never allege that the Banks or 
their employees knew that the [scheme perpetrators] had provided 
investors promissory notes with rates of returns that they would not honor, 
misrepresented how funds would be invested and transferred, or falsely 
stated returns and other information about the investment companies. 
Likewise, the complaint does not allege facts indicating that [bank] 
investigations revealed any actual evidence of the Ponzi scheme after the 
[perpetrators’] accounts were flagged for suspicious banking activities. 
While [investors] have alleged that [bank employees] had actual 
knowledge of [perpetrators’] misrepresentations to American Express, 
these allegations do not suffice to show that [bank employees and] Banks 
had actual knowledge of the [] Ponzi scheme, the fraud on which the 
aiding-and-abetting claim relies….   

In lieu of actual knowledge, the [investors] raise allegations concerning 
what the Banks should have realized about [perpetrators’] banking 
activities, which at most give rise to inferences of constructive knowledge. 
The [investors] point to the high number of accounts opened by 
[perpetrators], their shuffling and commingling of investor funds, and [a 
perpetrator’s] questioning of [a bank employee] ahead of bank inspections 
about whether the [perpetrators] were “alright.” Such “red flags,” 
however, are not the same as actual knowledge. 

(internal citations omitted) (gathering cases).      
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Murphree, and, to a much lesser extent, Stewart, which culminated in a report to federal authorities. 

This does not support a reasonable inference that BankPlus knew MTP was a Ponzi scheme.  Id.  

This is especially true in light of the scheme’s successful evasion of detection and collapse from 

at least 2011, maybe as early as 2009, through April 19, 2018. 

V. Allegations Differ from those in Trustmark.  

This Court ruled last week in Mills v. Trustmark, et al. that the Receiver’s complaint 

sufficiently alleges knowledge against several bank-defendants.12 Here, the facts alleged differ 

from those in Trustmark and require the Amended Complaint’s dismissal.  

The Trustmark Complaint alleges Trustmark was Adams’ “personal bank” and “the 

primary bank through which Adams conducted MTP’s business.” Case 3:19-cv-00941, Doc. 1 at 

8 (“Trustmark Complaint”). The complaint alleges Trustmark purportedly received lucrative fees 

from Adams and profited from additional, non-MTP business Adams brought to the bank.  Id. at 

9-10.  The complaint alleges Trustmark employees, at least two of whom were “close friends” with 

Adams, dealt with Adams at least weekly and received “lavish” praise from Adams on more than 

one occasion.  Id.  The complaint alleges Trustmark provided special treatment to Adams: bank 

employees alerted branch managers whenever Adams made “suspiciously large cash deposits” to 

“avoid questioning” about the deposits.  Id. at 11.  The complaint alleges Adams routinely 

overdrew his accounts by hundreds of thousands of dollars, sometimes several times a month, but 

Trustmark waived substantial overdraft fees to keep Adams’ business.  Id. at 12.  This Court’s 

order observed: “Simply put, Adams ran the Ponzi scheme through Trustmark.” Trustmark Order 

at 2.  

12 Case 3:19-cv-00941, Doc. 67 (“Trustmark Order”). 
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The Amended Complaint in this case does not allege BankPlus possessed the same level 

of information about MTP and the volume of its transactions.13 The Trustmark Complaint 

sufficiently alleged those banks’ knowledge by alleging each “had information from Adams’ 

personal financial statements, tax returns, the unrealistic rate of return, and the absence of any 

timber mills on the wires.”  Trustmark Complaint at 6.  The Amended Complaint in this case 

provides only one of those bases, the unrealistic rate of return (which was available to all 

investors).14 Nowhere does the Amended Complaint allege BankPlus had access to or knowledge 

of Adams’ tax returns or personal financial statements, or knew about the absence of timber mills 

on the wires. The Amended Complaint never alleges the scheme relied on Adams or MTP’s 

BankPlus accounts and, in fact, never alleges MTP had an account at BankPlus at all—“Madison 

Timber Company LLC”15 held the BankPlus account the Amended Complaint describes.  Am. 

Compl. at ¶62.  Instead of sustained, direct dealings with Adams and MTP, the Amended 

Complaint alleges BankPlus held accounts for an Adams recruiter, Wayne Kelly.  

This Court also found that the Trustmark Complaint alleges the defendants’ knowledge by 

citing bank employees’ long-running suspicions of and investigations into Adams and MTP.  

Trustmark Complaint at 11-15.  Trustmark Order at 2-5.  The Trustmark Complaint alleges 

multiple inquiries by the bank’s BSA/AML staff over several years and describes them at length, 

alleging as well that Trustmark profited substantially from its MTP relationship during the same 

13 At the scheme’s collapse, “all or virtually all” of MTP’s 501 outstanding promissory notes allegedly 
passed through accounts at the three other banks. Trustmark Complaint at 18. 

14 If the Court finds the red flags cited in the Amended Complaint suffice to allege BankPlus’ knowledge, 
then it must also dismiss the Receiver’s claims to the extent she seeks to recover receivership debt to any 
investor who had access to those same red flags—knowledge of the scheme’s unlawful purpose bars 
recovery for the bad-faith investors and subjects them to clawback of both their fictitious profits and their 
invested principal.  See Janvey v. Brown, 767 F.3d 430 (5th Cir. 2014).  

15 Really Madison Timber Company, Inc. 
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time.  In this case, the Amended Complaint mentions (1) a 2009 Kite Suspect Report on Madison 

Timber Company LLC, and (2) a series of events in the first few months of 2015 that culminated 

in the Bank filing a Suspicious Activity Report with federal government. And the Amended 

Complaint mentions no profit to BankPlus.  

The pleaded facts fail to allege plausibly that BankPlus had knowledge of the scheme, 

compelling the Amended Complaint’s dismissal.  

VI. Lack of Criminal Conviction Requires Racketeering Claims’ Dismissal.  

As in Trustmark, this Court should dismiss the Amended Complaint’s state racketeering 

claims because only defendants criminally convicted of racketeering are proper defendants to a 

civil racketeering action. See Mem. at f. 31, citing Miss. Code Ann. § 97-43-9.  Likewise, civil 

conspiracy and aiding and abetting both require knowledge, if not scienter where fraud is involved. 

Mem. at 10-14, 17-18.   

CONCLUSION 

BankPlus respectfully requests this Court dismiss the Amended Complaint with prejudice 

and requests all further relief, both general and special, as justice requires. 

Respectfully submitted, 

/s/  Robert B. Bieck, Jr.  
Kaytie M. Pickett (MS Bar 103202) 
Robert B. Bieck, Jr. (pro hac vice) (attorney in charge) 
Alexander N. Breckinridge, V (pro hac vice)
Thomas E. Slattery (pro hac vice)
JONES WALKER LLP  
190 E. Capitol St., Ste. 800 
Jackson, Mississippi 39205 
Telephone: (504) 582-8724 
Facsimile:  (504) 589-8724 
tslattery@joneswalker.com 
abreckinridge@joneswalker.com 
Attorneys for Defendants BankPlus & BankPlus 
Wealth Management LLC
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New Orleans, Louisiana, March 8, 2021.  

/s/  Robert B. Bieck, Jr. 
Robert B. Bieck, Jr. 
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