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UNITED STATES BANKRUPTCY COURT 

SOUTHERN DISTRICT OF MISSISSIPPI 

 

IN RE: 

 

 WILLIAM BYRD MCHENRY, JR.,       CASE NO. 20-00268-NPO 

      

  DEBTOR.                    CHAPTER 7 

 

 

ALYSSON MILLS, IN HER CAPACITY AS RECEIVER     PLAINTIFF 

FOR ARTHUR LAMAR ADAMS AND MADISON TIMBER, LLC 

 

VS.          ADV. PROC. NO. 20-00022-NPO 

  

WILLIAM BYRD MCHENRY, JR.                DEFENDANT 

 

MEMORANDUM OPINION AND ORDER SETTING ASIDE 

ABEYANCE ORDER AND GRANTING MOTION FOR SUMMARY JUDGMENT 

 

This matter came before the Court on the Motion for Summary Judgment (the “Motion”) 

(Adv. Dkt. 27)1 filed by Alysson Mills in her capacity as the court-appointed receiver for the estates 

of Arthur Lamar Adams and Madison Timber, LLC (the “Receiver”); the Material Undisputed 

Facts (the “Material Undisputed Facts”) (Adv. Dkt. 27-20) filed by the Receiver; the Memorandum 

in Support of Motion for Summary Judgment (the “Receiver’s Brief”) (Adv. Dkt. 28) filed by the 

 
1 Citations to the record are as follows: (1) citations to docket entries in the above 

referenced adversary proceeding (the “Adversary”) are cited as “(Adv. Dkt. #)”; and (2) citations 

to docket entries in the above-referenced bankruptcy case (the “Bankruptcy Case”) are cited as 

“(Bankr. Dkt. #)”.  

SO ORDERED,

Judge Neil P. Olack

__________________________________________________________________

The Order of the Court is set forth below. The docket reflects the date entered.

United States Bankruptcy Judge

__________________________________________________________________

Date Signed: March 26, 2021
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Receiver; and the Reply Memorandum in Support of Motion for Summary Judgment (the “Reply”) 

(Adv. Dkt. 35) filed by the Receiver in the Adversary.  The Receiver attached nineteen (19) 

exhibits to the Motion2 (Adv. Dkt. 27-1 to 27-19) and nine (9) exhibits to the Supplemental Brief 

(Adv. Dkt. 44-1 to 44-9), marked as Exhibits “1” through “28”.   

On January 21, 2021, the Court entered an order holding the Motion, the Receiver’s Brief, 

and the Reply in abeyance pending the outcome of a contested matter in the Bankruptcy Case (the 

“Abeyance Order”) (Adv. Dkt. 39).  After the contested matter became ready for review, the Court 

amended the Abeyance Order to allow the Receiver to file a supplemental brief (Adv. Dkt. 41) and 

the defendant, William Byrd McHenry, Jr. (“McHenry”), to file a response to the Receiver’s 

supplemental brief (Adv. Dkt. 45).  The Receiver filed the Supplemental Memorandum in Support 

of Motion for Summary Judgment (the “Supplemental Brief”) (Adv. Dkt. 44) and McHenry filed 

the Response to Plaintiffs [sic] Supplemental Memorandum in Support of Motion for Summary 

Judgment (“McHenry Supplemental Response”) (Adv. Dkt. 48) in the Adversary.  The McHenry 

Supplemental Response is the only response to the Motion filed by McHenry.  After considering 

the Motion and related pleadings, the Court finds that the matter is ready for adjudication and that 

the Abeyance Order should be set aside.  The Court further finds as follows:3    

Jurisdiction 

 The Court finds that it has jurisdiction over the parties to and subject matter of this 

proceeding pursuant to 28 U.S.C. § 1334.  This is a core proceeding pursuant to 28 U.S.C. 

§ 157(b)(2)(A), (I), (J), and (O).  Notice of the Motion was proper under the circumstances.   

 
2 The Receiver’s exhibits are cited as “(Rec. Ex. #)”. 

 

 3 The Court makes the following findings of fact and conclusions of law in accordance with 

Rule 7052 of the Federal Rules of Bankruptcy Procedure.   
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Facts 

A. Madison Timber Ponzi Scheme 

From 2011 until April 2018, Arthur Lamar Adams (“Adams”), through his wholly-owned 

company, Madison Timber Properties, LLC (“Madison Timber”) operated a Ponzi scheme.  (Rec. 

Exs. 1-2).  Investors in Madison Timber were led to believe that their money was used to purchase 

timber from landowners; that Madison Timber sold the timber to lumber mills at a higher price; 

and that Madison Timber repaid investors from the profits.  The loans were supposed to be secured 

by timber deeds and cutting agreements, but the documents were fake.  There were no timber rights 

or contracts with lumber mills, except in only a few instances.  Adams used the invested funds for 

his personal benefit and to make monthly payments to other investors on previously existing notes, 

a classic Ponzi scheme4 (the “Madison Timber Ponzi Scheme”).  Adams was indicted for the 

federal crimes of wire fraud and bank fraud and on May 9, 2018 pleaded guilty to wire fraud.  (Rec. 

Exs. 1-2).  On October 30, 2018, Adams was sentenced to a term of imprisonment of 235 months.  

(Rec. Ex. 5); United States v. Adams, No. 3:18-cr-00088-CWR-LRA (Dkt. 21) (S.D. Miss. Oct. 

30, 2018)). 

B. SEC Litigation 

 The Securities & Exchange Commission (the “SEC”) filed a complaint against Adams and 

Madison Timber in the U.S. District Court for the Southern District of Mississippi (the “District 

Court”) alleging securities fraud in a matter styled Securities & Exchange Commission v. Arthur 

Lamar Adams and Madison Timber Properties, LLC,  No. 3:18-cv-00252-CWR-FKB (the “SEC 

Litigation”).  The SEC requested the appointment of a receiver for Adams’s and Madison Timber’s 

 
4 Cunningham v. Brown, 265 U.S. 1, 7-8 (1924) (describing pyramid scheme of Charles 

Ponzi, whose name later became synonymous with investment fraud). 
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estates, and the District Court on June 22, 2018 issued an order appointing Alysson Mills.  See 

Secs. & Exch. Comm’n v. Adams, No. 3:18-cv-00252-CWR-FKB (Dkt. 33) (S.D. Miss. June 22, 

2018).  As the Receiver, it is her responsibility to recover assets subject to the receivership (the 

“Receivership Estate”) for distribution to defrauded investors 

C. Recruiter Litigation 

On October 1, 2018, the Receiver filed a lawsuit against McHenry and his wholly-owned 

company, First South Investments, LLC (“First South”), in the District Court in a matter styled 

Alysson Mills v. Michael D. Billings, et al., No. 3:18-cv-00679-CWR-FKB (the “Recruiter 

Litigation”).5  The Receiver sought the return of more than $16 million paid in commissions by 

Madison Timber.  The Receiver alleged that between 2010 and April 2018, McHenry recruited 

twenty (20) investors for Madison Timber for which he received commissions, through First South, 

totaling $3,473,320.00.  The Receiver asserted a claim against McHenry and First South under 

Mississippi’s Uniform Fraudulent Transfer Act (“MUFTA”), Mississippi Code Annotated § 15-3-

101 and, in the alternative, a claim for unjust enrichment.  Mills v. Billings, No. 3:18-cv-00679-

CWR-FKB (Dkt. 1) (S.D. Miss. Oct. 1, 2018).   

On August 16, 2019, the District Court entered an Order (the “District Court Judgment”) 

(Rec. Ex. 4), granting the Receiver’s motion for summary judgment on her fraudulent transfer 

claim against McHenry and First South.  Mills v. Billings, No. 3:18-cv-00679-CWR-FKB, 2019 

WL 387853, at *1 (S.D. Miss. Aug. 16, 2019).  The District Court found that McHenry, through 

First South, received $3,473,320.00 in commissions in exchange for recruiting new investors to 

Madison Timber and that those commissions were First South’s primary or sole source of income.  

 
5 The Receiver also named two other individuals along with their respective companies as 

defendants in the Recruiter Litigation.  She reached a settlement with all defendants except 

McHenry and First South. 
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Id.; (Rec. Ex. 3).  MUFTA renders voidable any transfers made with “actual intent to hinder, delay 

or defraud any creditor,” and the District Court noted that transfers made as part of a Ponzi scheme 

are presumptively made with the intent to defraud.  Although transfers are not voidable under 

MUFTA if the transferee proves he “took in good faith and for a reasonably equivalent value,” the 

District Court held that McHenry did not qualify for this exception.  “McHenry’s services furthered 

the Madison Timber Ponzi scheme, so the services could not have been for reasonably equivalent 

value.”  Id. at *2.  For that reason, the District Court found it unnecessary to consider McHenry’s 

alleged defense that he acted in good faith.  Accordingly, the District Court found that McHenry’s 

commissions, as received by First South, were voidable under the MUFTA and entered a judgment 

in favor of the Receiver and against McHenry and First South in the amount of $3,472,320.00.  

(Rec. Ex. 4).  McHenry has not satisfied any part of the District Court Judgment.  As discussed 

later, it is this debt that the Receiver alleges in the Adversary is not dischargeable in the Bankruptcy 

Case. 

On January 25, 2019, a federal grand jury indicted McHenry for securities and wire fraud.  

United States v. McHenry, No. 19-cr-00020-CWR-LRA (Dkt. 1) (S.D. Miss. Jan. 25, 2019); (Adv. 

Dkt. 7 at 5-12).  On December 2, 3, 4, and 5, 2019, a trial was held on the indictment.  The jury 

returned a verdict of not guilty on all counts.  (Adv. Dkt. 7 at 13).  Upon the conclusion of the 

criminal proceedings, the Receiver obtained an order in the Recruiter Litigation, pursuant to Rule 

69 of the Federal Rules of Civil Procedure, permitting her to examine McHenry under oath 

regarding his ability to pay the $3,473,320.00 awarded by the District Court.  (Rec. Ex. 6).  The 

order required McHenry to produce certain financial documents to the Receiver by January 27, 

2020.  
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D. Bankruptcy Case 

 On January 24, 2020, McHenry filed a petition for relief under chapter 7 of the U.S. 

Bankruptcy Code (the “Code”), hoping to discharge the $3,473,320.00 debt owed to the Receiver.  

(Bankr. Dkt. 1).  McHenry’s bankruptcy filing automatically stayed the Recruiter Litigation, 

including the order requiring McHenry to produce financial documents.  Unlike the Adversary, 

McHenry was represented by counsel in the Bankruptcy Case until recently.  (Bankr. Dkt. 154). 

On January 24, 2020, McHenry filed his bankruptcy schedules, identifying the Receiver as 

a judgment creditor holding an unsecured claim of $3,472,320.00.  (Bankr. Dkt. 26 at 5).  Of 

relevance to the Motion, in Schedule A/B: Property (Rec. Ex. 19 at 4; Bankr. Dkt. 26 at 4), 

McHenry listed a checking account at First Commercial with a balance of $605.00 and no other 

checking, savings, or other financial accounts.  (Rec. Ex. 19 at 5; Bankr. Dkt. 26 at 5).  He also 

listed three (3) retirement accounts.   

McHenry’s alleged failure to disclose fully and accurately information in the bankruptcy 

schedules, produce documents about his financial affairs during the bankruptcy proceedings, and 

explain satisfactorily the disposition of certain assets is the basis in substantial part for the 

discharge claims asserted under 11 U.S.C. § 727(a) in the Adversary.  Because these claims are 

the subject of the Motion, a discussion of the Receiver’s efforts to obtain financial information and 

documents from McHenry in the Bankruptcy Case is appropriate. 

 The Receiver requested, and McHenry agreed, to undergo an examination under Rule 2004 

of the Federal Rules of Bankruptcy Procedure.  As a result, the Receiver filed the Notice of Intent 

to Take Rule 2004 Examination (the “Notice”) (Rec. Ex. 8; Bankr. Dkt. 48), which included 

requests for the production of documents.  These requests mirrored those served on McHenry in 

the stayed Recruiter Litigation.  On March 5, 2020, McHenry produced twenty-eight (28) pages 
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of documents including bank statements from four (4) bank accounts “which Mr. McHenry 

utilizes” dated ninety (90) days before the bankruptcy filing.  (Rec. Ex. 11; Bankr. Dkt. 68-4).  

This production was accompanied by a letter from McHenry’s counsel objecting to the production 

of any documents prior to ninety (90) days before the bankruptcy filing on January 24, 2020.  (Rec. 

Ex. 9; Bankr. Dkt. 68-2).  McHenry objected to the time period “since April 19, 2018” set by the 

Receiver in the Notice.  McHenry also objected to producing any documents related to First South 

and any of his income tax returns.  On March 10, 2020, the Receiver’s counsel wrote a letter to 

McHenry’s counsel challenging McHenry’s objections and requesting that McHenry produce the 

documents pursuant to the Notice.  (Rec. Ex. 10; Bankr. Dkt. 68-3).  In a letter dated March 13, 

2020, McHenry’s counsel agreed to extend the applicable time period from ninety (90) days before 

the bankruptcy filing to twelve (12) months, from January 2019 to January 2020, for bank 

statements from the four (4) bank accounts “which Mr. McHenry utilizes,” but he maintained all 

other objections including his objection to producing any documents “since April 19, 2018.”  (Rec. 

Ex. 11; Bankr. Dkt. 68-4).  

 On April 3, 2020, the Receiver filed the Motion to Compel Debtor to Comply with Rule 

2004 Requests (the “Motion to Compel”) (Bankr. Dkt. 68), asserting that McHenry failed to 

produce all the documents described in the Notice.  (Bankr. Dkt. 68 at 4).   The Court held a hearing 

on the Motion to Compel on May 4, 2020.  During discussions at that hearing, the parties appeared 

to have resolved their dispute, and on May 8, 2020, the Court entered the Agreed Order on Motion 

to Compel (the “Agreed Order”) (Rec. Ex. 12; Bankr. Dkt. 83), ordering McHenry to produce his 

2017, 2018, and 2019 tax returns to the Receiver by May 18, 2020, and provide all other documents 

described in the Notice by June 3, 2020.   
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On June 26, 2020, the Receiver filed the Motion for Sanctions for Contempt of Court Order 

(the “Motion for Sanctions”) (Bankr. Dkt. 88), asserting that McHenry failed to comply with the 

Agreed Order.  The Receiver alleged that McHenry produced some documents pursuant to the 

Agreed Order but not all.  On August 11, 2020, a hearing was held on the Motion for Sanctions at 

which time McHenry’s objection to each of the document requests in the Agreed Order was 

discussed.  With respect to the request for documents regarding retirement accounts, McHenry 

testified that the Merrill Lynch IRA account (the “IRA Account”) listed in his bankruptcy 

schedules had been closed for many years.  (Bankr. Dkt. 26 at 5).  On August 14, 2020, the Court 

entered the Order on Motion for Sanctions for Contempt of Court Order (the “First Sanctions 

Order”) (Rec. Ex. 13; Bankr. Dkt. 103), finding McHenry in contempt of the Agreed Order but 

allowing McHenry to purge his contempt by producing to the Receiver, within fourteen (14) days 

and without objection, complete responses to each of the Receiver’s requests through the date of 

the Agreed Order.  To clarify which documents McHenry was required to produce, a chart was 

included in the First Sanctions Order that separately listed each category of documents requested 

by the Receiver, McHenry’s objection, and the Court’s ruling on the objection.  Given McHenry’s 

testimony regarding the IRA Account, the Court ordered McHenry to amend his bankruptcy 

schedules to reflect its status at the time of the bankruptcy filing.  The Court further ordered that 

if McHenry failed to comply fully, then the Court would require McHenry to pay the Receiver 

$2,000.00 in attorney’s fees and $250.00 per day for each day until all documents requested were 

produced.  

 The documents that McHenry did produce pursuant to the Agreed Order showed that he 

used an account at First Commercial Bank held by First South (the “First South Account”) (R. Ex. 

16) to pay the majority of his and his wife’s personal expenses.  On October 7, 2020, the Receiver 
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deposed McHenry.  (R. Ex. 14).  At the deposition, McHenry testified that he is the sole manager 

and member of First South and confirmed that he pays personal household expenses from the First 

South Account.  (Rec. Ex. 14 at 8-10).   

A. [T]here are a number of drafts that are drawn monthly on First South, and 

there has to be funds there to cover it, and it’s been very hard doing that. 

 

Q. When you say “drafts,” what are you referring to? 

 

A. Insurance, rent, expenses, utilities. 

 

Q.  And these are both personal expenses of you or your wife and expenses of 

First South, correct? 

 

A. Correct. 

 

(R. Ex. 14 at 9). 

Q. And just so the record is clear, you’ve used First South to pay personal 

expenses since you filed for Chapter 7 relief in January of 2020, correct? 

 

A. Yes, I have. 

 

(Rec. Ex. 14 at 10). 

Q. You routinely used First South’s account to pay your personal expenses 

prior to filing for Chapter 7 relief also, did you not? 

 

A. I did.  I’m the sole owner of First South, and it’s my company, and I 

rightfully can do so. 

 

(Rec. Ex. 14 at 10-11).  McHenry also testified that he has deposited funds into the First South 

Account from the proceeds of cash-only sales of farm equipment, which he described as 

“commissions” from his “buy and sell transaction business.”  (Rec. Ex. 14 at 9).  McHenry, 

however, was unable to provide specific information about any transaction, such as the buyer, 

seller, price or type of equipment. When asked about deposits in the First South Account totaling 

$23,100.00 in September 2019, McHenry testified that he could not recall the source of those funds 

without referring either to a notebook or the deposit slips on which he sometimes wrote notes.  
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(Rec. Ex. 14 at 29-31).  After the deposition, the Receiver sent a letter to McHenry’s counsel 

requesting copies of the notebook and the deposit slips.  (Rec. Ex. 17). 

 On December 7, 2020, the Receiver filed the Re-urged Motion for Sanctions for Contempt 

of Court Order (the “Re-urged Sanctions Motion” or together with the Motion for Sanctions, the 

“Sanctions Motions”) (Bankr. Dkt. 112), asserting that McHenry failed to comply with the First 

Sanctions Order.  The Receiver alleged that McHenry failed to “amend his bankruptcy schedules 

to accurately reflect the current status of his retirement or pension accounts” as required by the 

First Sanctions Order.  She also alleged that McHenry failed to produce the following items 

described in the First Sanctions Order:  “evidence of the closure of any retirement or pension 

account that he has listed on his bankruptcy schedules”; “deposit and debit slips from April 19, 

2018 until May 8, 2020 for each checking account used by him or in which he has any interest”; 

“all documents evidencing the source of deposits into his companies, including First South 

Investments, LLC”; “evidence of any transaction in which he bought or sold property or 

equipment, including any evidence of any income received from the transactions”; “all information 

regarding his insurance premiums and policies”; “[d]ocumentary evidence of all assets owned by 

corporations, partnerships, or businesses in which McHenry has any interest”; and “[a]ll records 

identifying all other assets owned by McHenry.”  (Bankr. Dkt. 103 at 3-10).  The Receiver 

requested that the Court renew its finding of McHenry in civil contempt and require McHenry to 

pay the sanctions provided in the First Sanctions Order. 

On January 4, 2021, McHenry filed the Debtor’s Response to Receiver’s Re-urged Motion 

for Sanctions for Contempt of Court Order (Bankr. Dkt. 123), stating that he had provided the 

Receiver with 496 pages of information in response to the First Sanctions Order, he recently had 

filed and forwarded to the Receiver his 2019 federal income tax return, and that he “cannot 

20-00022-NPO   Dkt 53   Filed 03/26/21   Entered 03/26/21 10:57:26   Page 10 of 27



Page 11 of 27 

 

possibly produce what he does not have in his possession” with respect to any documents not 

already provided.  (Bankr. Dkt. 123).  Accordingly, McHenry requested that the Court deny all 

relief requested by the Receiver in the Re-urged Sanctions Motion.  

At the hearing on the Re-urged Sanctions Motion on January 14, 2021, counsel for the 

Receiver acknowledged that McHenry had produced additional documents but argued that most 

of those documents consisted of bank statements from accounts held by companies owned by 

McHenry.  There also were statements from the bank accounts “utilized by Mr. McHenry” for the 

time period “since April 19, 2018.”  According to the Receiver, none of these documents related 

to the IRA Account or revealed the source of funds deposited in the First South Account.   

From this argument, the Court discerned two broad areas of dispute:  (1) McHenry’s failure 

to amend his bankruptcy schedules to accurately reflect the status of his retirement accounts and 

(2) his failure to produce documents identifying his source of income.  McHenry testified that he 

did not believe it was necessary to amend his bankruptcy schedules because the amount of funds 

in the closed IRA Account was insignificant.  As to the missing documents identified in the Re-

urged Sanctions Motion, McHenry testified that the IRA Account had been closed many years ago 

and that he no longer had access to that retirement account.  He also testified that he had in his 

office the notebook and the deposit slips indicating his source of income.  His office was also 

where he kept copies of all insurance policies.  He expressed some confusion about whether he 

had already produced these documents to the Receiver. 

The Court concluded that the best way to resolve the parties’ dispute was to provide a step-

by-step process for the production of the documents.  (Bankr. Dkt. 132).  On January 19, 2021, the 

Court entered the Order on Re-urged Motion for Contempt of Court Order (the “Second Sanctions 

Order”) (Bankr. Dkt. 132), instructing the Receiver to provide counsel for McHenry an itemized 
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list identifying those documents described in the First Sanctions Order that McHenry had not yet 

produced.  The Court ordered counsel for the Receiver, counsel for McHenry, and McHenry to 

meet in McHenry’s office on January 29, 2021 and for McHenry to hand those documents 

responsive to the Receiver’s itemization to his counsel.  The Court ordered counsel for McHenry 

to arrange for the documents to be copied and sent to the Receiver.  The Court expressly reserved 

the issue of sanctions against McHenry for decision after the production of documents on January 

29, 2021.  The Receiver’s counsel wrote a letter to counsel for McHenry containing the itemized 

list.  (R. Ex. 20). 

On January 21, 2021, McHenry amended Schedule A/B: Property and Schedule C: The 

Property You Claim as Exempt to remove the closed IRA Account.  (Bankr. Dkt. 133, 135).  As 

instructed, the parties and their respective counsel met at McHenry’s office on January 29, 2021 

to review the documents that McHenry contended were responsive to the Receiver’s requests.  

(Adv. Dkt. 44 at 3; Adv. Dkt. 48).  McHenry’s counsel agreed to copy and produce those 

documents to the Receiver, and McHenry agreed to provide an affidavit in response to certain 

requests for information made by the Receiver.  (Id.).   

On February 3, 2021, the Receiver memorialized the January 29th meeting in a letter to 

McHenry’s counsel.  (Rec. Ex. 21).  On February 4, 2021, McHenry produced, through his counsel, 

copies of deposit slips for four (4) bank accounts from various date ranges6 (R. Exs. 22-25); 

fourteen (14) pages from a “sales booklet” (R. Ex. 26); a handwritten list of assets that McHenry 

contended were owned by his LLCs (R. Ex. 27); McHenry’s 2019 federal and Mississippi income 

 
6 McHenry produced deposit slips for accounts held at First South Commercial Bank in the 

name of:  (1) First South (#3214) from April 19, 2018 to May 8, 2020; (2) McHenry (#7011) from 

May 10, 2018 to November 20, 2019; (3) Wildlife Property Management, LLC (#3529) from 

January 21, 2019 to September 27, 2019 and February 25, 2020; and (4) Daybreak Planting, Co. 

(#8767) from September 18, 2018 to December 13, 2018 and July 19, 2019.  (Rec. Exs. 22-25). 
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tax returns; fifteen (15) insurance policies for which McHenry is currently paying premiums; and 

engagement letters from Stewart & Associates, PLLC and McRaney & McRaney.  (Adv. Dkt. 44 

at 3; Bankr. Dkt. 140).  Also on February 4, 2021, McHenry submitted an affidavit in which he 

attests that he:  (1) has opened two (2) credit card accounts since his bankruptcy filing; (2) has 

acquired no new assets since October 5, 2018; (3) has disclosed to the Receiver all of his assets 

for which no additional documentation exists; (4) pays insurance premiums on boats and ATVs 

that he does not own; and (5) would amend his bankruptcy schedules to “reflect the boats listed in 

[his] insurance documents.”  (Bankr. Dkt. 141; R. Ex. 28). 

E. Adversary Proceeding 

 On April 23, 2020, shortly after entry of the Agreed Order in the Bankruptcy Case, the 

Receiver filed the Adversary Complaint to Determine Dischargeability of Debt Pursuant to 11 

U.S.C. § 523 and § 727 (the “Complaint”) (Adv. Dkt. 1).  There are six (6) counts in the Complaint.  

Counts I, II, and III allege claims under 11 U.S.C. § 523(a)7 related to how the debt arose, and 

Counts IV, V, and VI allege claims under § 727(a) related to McHenry’s alleged conduct in 

connection with the Bankruptcy Case.   

Count I of the Complaint alleges that McHenry’s indebtedness to the Receivership Estate 

“arises from McHenry’s false pretenses, false representations, and/or actual fraud” and is therefore 

excepted from McHenry’s chapter 7 discharge pursuant to § 523(a)(2)(A).  (Adv. Dkt. 1 at 13).  

Count II alleges that McHenry’s indebtedness to the Receivership Estate “arises from McHenry’s 

fraud or defalcation while acting in a fiduciary capacity” and is excepted from discharge pursuant 

to § 523(a)(4).  (Adv. Dkt. 1 at 14).  Count III alleges that McHenry’s indebtedness to the 

 
7 Hereinafter, all code sections refer to the Code, unless otherwise noted. 
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Receivership Estate is excepted from discharge under § 523(a)(6) because it “arises from 

McHenry’s willful and malicious injury to another.”  (Adv. Dkt. 1 at 16).   

Count IV alleges that McHenry “fail[ed] to keep and produce records from which his 

financial condition can be ascertained,” which bars the discharge of all of his debts to any creditor 

pursuant to § 727(a)(3).  (Adv. Dkt. 1 at 17).  Count V alleges that McHenry made misstatements 

or omissions in his schedules, which “constitute the making of a false oath or statement” that bars 

the discharge of all of his debts to any creditor under § 727(a)(4).  (Adv. Dkt. 1 at 18).  Count VI 

alleges that “McHenry’s failure to explain his loss of $3,473,320 of Madison Timber 

‘commissions’ and his deficiency of assets to meet his liability to the Receiver bars the discharge 

of any of his debts to any creditor” under § 727(a)(5). 

 On May 28, 2020, McHenry, acting pro se, filed the Answer to Adversary Complaint to 

Determine Dischargeability of Debt Pursuant to 11 U.S.C. :532 [sic] and 11 U.S.C. :727 [sic] (the 

“Answer”) (Adv. Dkt. 7).  In the Answer, McHenry denied all allegations and relief sought in the 

Adversary.  McHenry asserted that in relation to the allegations and relief sought by the Receiver, 

he previously was charged of securities fraud under 18 U.S.C. § 1348 and wire fraud under 18 

U.S.C. § 1343 but was acquitted by the jury.  McHenry requested that the Court “determine that 

[his] debt to the Receivership Estate is dischargeable,” “determine that [the] debt to all creditors 

under the judgment referenced in the Adversary Complaint, is dischargeable,” and hold the 

Complaint “in abeyance pending determination of discharge.”  (Adv. Dkt. 7).  On September 25, 

2020, James G. McGee, Jr. (“McGee”) filed a notice of appearance as counsel for McHenry in the 

Adversary.  (Adv. Dkt. 23).  His representation of McHenry continued only until December 14, 
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2020, and McHenry currently is acting pro se, as discussed later.8  (Adv. Dkt. 33). 

 1. Motion 

 On December 1, 2020, the Receiver filed the Motion, the Material Undisputed Facts, and 

the Receiver’s Brief seeking summary judgment as to all claims asserted in the Complaint.  (Adv. 

Dkt. 27 at 1).  Pursuant to Local Rule 7056-1 of the Uniform Local Rules of the U.S. Bankruptcy 

Courts for the Southern and Northern Districts of Mississippi, a response and memorandum brief 

was due by December 23, 2020.  McHenry did not file a response or a memorandum brief by the 

deadline.  On January 6, 2021, the Receiver filed the Reply.   

 Because the issues presented in the Motion regarding McHenry’s alleged conduct during 

the bankruptcy proceedings overlapped with the issues raised in the Re-urged Motion for 

Sanctions, the Court entered the Abeyance Order in the Adversary holding the Motion in abeyance 

pending final resolution of the Re-urged Motion for Sanctions in the Bankruptcy Case (Adv. Dkt. 

39).  Thereafter, on February 3, 2021, the Court entered the Order Regarding Supplemental 

Briefing (the “Supplemental Briefing Order”) (Adv. Dkt. 41) amending the Abeyance Order.  In 

the Supplemental Briefing Order, the Court noted that the briefing cycle for the Motion ended 

before the final resolution of the Re-Urged Sanctions Motion.  Given that the date of the document 

production on January 29, 2021 had expired, the Court permitted the Receiver to file a 

supplemental brief to bring the pertinent facts current and to revise her corresponding arguments 

under § 727(a)(3) and § 727(a)(4), if necessary.   

 On February 24, 2021, the Receiver filed the Supplemental Brief.  She argues that 

 

 8  The Fifth Circuit Court of Appeals recognizes a general willingness to construe pro se filings 

liberally while still requiring pro se litigants to “abide by the rules that govern the federal courts.” 

E.E.O.C. v. Simbaki, Ltd., 767 F.3d 475, 484 (5th Cir. 2014) (quoting Frazier v. Wells Fargo Bank, 

N.A., 541 Fed. App’x 419 (5th Cir. 2013).  The Court has afforded McHenry some leniency regarding 

his pleadings, as instructed by the U.S. Supreme Court.  McNeil v. United States, 508 U.S. 106, 113 

(1993) (internal citation omitted). 
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McHenry produced the documents in his possession only “after the Court’s admonishment at the 

January 14 hearing” and that those documents did not reveal the source of his income.  (Adv. Dkt. 

44 at 4).  She also argues that her claim under § 727(a)(3) “is not predicated on the result of her 

motion for sanctions in McHenry’s bankruptcy action.”  (Adv. Dkt. 44 at 5).  As to her § 727(a)(4) 

claim, she points out that the schedules still do not disclose all of the bank accounts used by 

McHenry or the income he received from “buy and sell transactions.”   

 On February 26, 2021, the Court entered the Order Regarding Response to Supplemental 

Briefing (Adv. Dkt. 45), granting McHenry fourteen (14) days to file a response to the 

Supplemental Brief.  On March 11, 2021, McHenry filed the McHenry Supplemental Response.  

McHenry asserts that he has produced all documents that the Court required him to produce and 

has disclosed his true financial condition to the best of his ability.  (Adv. Dkt. 48 at 2).  He describes 

himself as an honest and transparent debtor.  The McHenry Supplemental Response is the first and 

only response to the Motion filed by McHenry. 

 2. McHenry’s Pro Se Status in the Adversary 

 On December 14, 2020, during the briefing cycle for the Motion, McGee filed the Motion 

to Withdraw as Counsel of Record (the “Motion to Withdraw”) (Adv. Dkt. 31), requesting 

permission to withdraw as counsel of record for McHenry in the Adversary.9  That same day, a 

status conference was held on the Adversary, during which time the Court addressed the Motion 

to Withdraw.  The Court informed McHenry that once the Court entered the order granting the 

Motion to Withdraw, he would be proceeding in the Adversary without the assistance of counsel 

 
9 More recently, on March 2, 2021, McGee filed a Motion to Withdraw as Counsel of 

Record (Bankr. Dkt. 149) in the Bankruptcy Case as well.  McHenry did not oppose the relief 

requested, and on March 19, 2021, the Court entered the Order Granting Motion to Withdraw as 

Attorney (Bankr. Dkt. 154). 
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unless he retained substitute counsel.10  The Court also emphasized that although the Motion to 

Withdraw was filed during the briefing cycle for the Motion, McHenry would be responsible for 

all deadlines pertaining to the Motion.11  McHenry affirmed that he understood his responsibilities 

should he proceed without the assistance of counsel.12  Later that day, the Court entered the Order 

Granting Motion to Withdraw as Counsel of Record (Adv. Dkt. 33).    

Discussion 

A. Summary Judgment Standard 

Rule 56 of the Federal Rules of Civil Procedure, as made applicable to adversary 

proceedings by Rule 7056, provides that “[t]he court shall grant summary judgment if the movant 

shows that there is no genuine dispute as to any material fact and the movant is entitled to judgment 

as a matter of law.”  FED. R. CIV. P. 56(a).  To prevail on a motion for summary judgment, a party 

must “cit[e] to particular parts of materials in the record, including depositions, documents, 

electronically stored information, affidavits or declarations, stipulations (including those made for 

purposes of the motion only), admissions, interrogatory answers, or other materials.”  FED. R. CIV. 

P. 56(c)(1)(a).  “[T]here are two (2) elements that must be met in order for summary judgment to 

be appropriate: (1) there must be no genuine dispute of the material fact; and (2) the undisputed 

facts are such that the movant is entitled to judgment as a matter of law.”  Greenpoint AG, LLC v. 

Kent (In re Kent), 554 B.R. 131, 139 (Bankr. N.D. Miss. 2016).   

 
10 (Status Conf. at 1:42:42-1:43:05 (Dec. 14, 2020)). The status conference was not 

transcribed.  References to the discussions at the status conference are cited by the timestamp of 

the audio recording. 

 
11 (Status Conf. at 1:42:42-1:43:05 (Dec. 14, 2020)). 

 
12 (Status Conf. at 1:43:55-1:44:00 (Dec. 14, 2020)). 
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The movant bears the initial burden of proof to specify the basis upon which the Court 

should grant summary judgment and to identify portions of the record that demonstrate the absence 

of a genuine issue of material fact.  FED. R. CIV. P. 56(c)(1); see also Celotex Corp. v. Catrett, 477 

U.S. 317, 322 (1986).  The court looks to the substantive law to determine if a fact is material.  

Celotex, 477 U.S. at 139-40.  Once the initial burden is met, the burden of production shifts to the 

nonmovant who then must rebut the presumption by coming forward with specific facts, supported 

by the evidence in the record, upon which a reasonable factfinder could find a genuine fact issue 

for trial.  Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 248 (1986).  The Court “must draw all 

reasonable inferences in favor of the nonmoving party, and it may not make credibility 

determinations or weigh the evidence.”  Reeves v. Sanderson Plumbing Prods., Inc., 530 U.S. 133, 

150 (2000).  Summary judgment should be granted where the nonmovant “has failed to make a 

sufficient showing on an essential element of [the] case with respect to which [the party] has the 

burden of proof.”  Celotex, 477 U.S. at 323.   

B. Is the Receiver entitled to summary judgment that McHenry’s debts to his creditors 

are nondischargeable under § 727(a)?  

 

 The privilege of discharge is granted only to those debtors who make a good faith effort in 

producing a full picture of their financial affairs.  Cadle Co. v. Preston–Guenther (In re 

Guenther), 333 B.R. 759, 763 (Bankr. N.D. Tex. 2005).  “Concealment is not confined to physical 

secretion. It covers other conduct, such as placing assets beyond the reach of creditors or 

withholding knowledge of the assets by failure or refusal to divulge owed information.”  6 COLLIER 

ON BANKRUPTCY ¶ 727.02[6][b] (16th ed. 2020).  The summary judgment record supports a denial 

of discharge pursuant to § 727(a)(4), for the reasons discussed below.  The Court thus finds it 

unnecessary to address the Receiver’s other discharge claims under § 727(a)(3) and § 727(a)(5) or 

her dischargeability claims under § 523(a).  See U.S. Tr. v. Gainey (In re Gainey), No. 11-00039-
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NPO, 2012 WL 528218, at *3 (Bankr. S.D. Miss. Feb. 17, 2012) (“If the objecting party, here the 

[Receiver], is successful in proving any one of the § 727(a) grounds for denial of discharge, the 

debtor is denied a discharge of all of his debts.”). 

 1. Section 727(a)(4)(A) Standard 

 Section 727(a)(4)(A) provides that a debtor will not be granted a discharge if “the debtor 

knowingly and fraudulently, in or in connection with the case . . . made a false oath or account[.]”  

11 U.S.C. § 727(a)(4)(A).  In short, this “[s]ection conditions the debtor’s discharge on his 

truthfulness.”  Cadle Co. v. Duncan (In re Duncan), 562 F.3d 688, 695 (5th Cir. 2009).  A party 

objecting to discharge under § 727(a)(4)(A) bears the burden of proving that:  (1) the debtor made 

a statement under oath; (2) the statement was false; (3) the debtor knew the statement was false; 

(4) the debtor made the statement with fraudulent intent; and (5) the statement related materially 

to the bankruptcy case.  Beaubouef v. Beaubouef (In re Beaubouef), 966 F.2d 174, 178 (5th Cir. 

1992).  These elements must be proved by the objecting party by a preponderance of the evidence.  

Hobbs v. Roberts (In re Roberts), 611 B.R. 261, 270 (Bankr. S.D. Tex. 2020) (internal citations 

omitted); see FED. R. BANKR. P. 4005. 

 2. Section 727(a)(4) Analysis 

 In Count V of the Complaint, the Receiver contends that McHenry should be denied a 

discharge under § 727(a)(4) because he “did not disclose on his schedules all bank accounts used 

by him” and these “misstatements or omissions in his schedules constitute the making of a false 

oath or statement[.]”  (Adv. Dkt. 1 at 17-18).  More specifically, the Receiver contends in the 

Motion that McHenry failed to disclose in his schedules the First South Account at First 

Commercial Bank.  McHenry testified in his deposition that he used the First South Account to 

pay his and his wife’s personal expenses and also that he deposited thousands of dollars into the 
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First South Account each month from “buy and sell transaction[s].”  (Adv. Dkt. 27 at 6-7; Rec. 

Ex. 14 at 9; Rec. Ex. 16).  McHenry, however, identified only one (1) bank account with First 

Commercial Bank in Schedule A/B: Property (Rec. Ex. 19; Bankr. Dkt. 26), and that account was 

titled in McHenry’s name.  McHenry testified that he deposited his social security benefits into 

that account and paid almost no personal expenses from that account.  (Rec. Ex. 14 at 40-41).  The 

Receiver also contends that McHenry listed on his schedules the IRA Account that he testified was 

closed before his bankruptcy filing.  (Rec. Ex. 19).  After the Complaint was filed, McHenry 

amended Schedule A/B:  Property to remove the IRA Account from his list of assets.  (Adv. Dkt. 

27 at 6-7; Bankr. Dkt. 133-2).   

 In the McHenry Supplemental Response, McHenry states that he has produced and 

complied with the production of documents required by the Court.  (Adv. Dkt. 48).  He alleges 

that he has “totally disclosed, without reservation, his true financial condition,” and “all bank 

accounts used by the Defendant have been disclosed to the Receiver and are further reflected in 

the deposit slips provided.”  (Adv. Dkt. 48 at 2).  The Court addresses each Beauboeuf factor in 

turn.  Beauboeuf, 966 F.2d at 178.   

  a. Statement Made Under Oath 

 As to the first factor, the false oath contemplated by § 727(a)(4)(A) applies to actions taken 

“in or in connection with the case,” such as when the debtor makes a false statement in his verified 

schedules.  Beauboeuf, 966 F.2d at 177.  False oaths sufficient to justify the denial of discharge 

include “(1) a false statement or omission in the debtor's schedules or (2) a false statement by the 

debtor at the examination during the course of the proceedings.”  Beaubouef, 966 F.2d at 178.  It 

is undisputed that McHenry submitted his bankruptcy schedules under oath.  (R. Ex. 18; Bankr. 

Dkt. 5, 32).   
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  b. False Statement 

 The second factor requires the Receiver to show that the statement made under oath was 

false.  The Receiver alleges that McHenry made two (2) omissions and/or false statements under 

oath in his bankruptcy schedules.  First, she contends that McHenry did not disclose the First South 

Account in his schedules.  Second, the Receiver asserts that McHenry listed the IRA Account in 

the schedules although the IRA Account had been closed.13 

 Schedule A/B:  Property, part 4, required McHenry to disclose “[c]hecking, savings, or 

other financial accounts.”  (Bankr. Dkt. 133-2 at 4).  It is undisputed that McHenry did not disclose 

the First South Account on Schedule A/B:  Property.  (Bankr. Dkt. 26, 84, 133-2 at 4).  Although 

the First South Account is not titled in McHenry’s name, he testified at his deposition testimony, 

that he routinely used the First South Account to pay personal expenses.  (Rec. Ex. 14 at 7-8); see 

Johnson v. Baldridge (In re Baldridge), 256 B.R. 284, 289-90 (Bankr. E.D. Ark. 2000) (denying 

discharge because the debtor failed to schedule bank accounts in his wife’s name although he used 

his wife’s accounts for his personal expenses).  Even after McHenry amended his bankruptcy 

schedules on January 21, 2021 to correct the IRA Account entry, his schedules still omit the First 

South Account.14  (Bankr. Dkt. 133-2 at 4).  McHenry’s bankruptcy schedules also do not list the 

income received from “buy and sell” transactions, the proceeds of which he deposited into the First 

South Account.  (Rec. Ex. 14 at 9; Rec. Ex. 16).  McHenry states in the McHenry Supplemental 

Response that he has provided information about all bank accounts to the Receiver.  (Adv. Dkt. 48 

at 2).  The Court finds that the production of documents pertaining to the First South Account, 

 
13 (Hr’g at 9:16:10-9:17:09 (Aug. 11, 2020)). 

 
14 Although McHenry has provided the Receiver with bank statements and deposit slips for 

the First South Account, he has not amended his schedules to include it in his schedules as an asset 

of the bankruptcy estate.  (Bankr. Dkt. 133; Adv. Dkt. 44 at 6; R. Exs. 16, 22). 
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which took place in response to the Sanctions Motions, does not satisfy the requirement that 

McHenry disclose the First South Account in the bankruptcy schedules.  His failure to disclose an 

account through which he paid personal expenses constituted a false oath. 

  c.  False Statement Made Knowingly 

 As to the third factor, whether McHenry knew the statement was false, the Receiver argues 

that McHenry’s omissions were made knowingly because both the Court and the Receiver alerted 

McHenry of the deficiencies in his schedules.  (Adv. Dkt. 28 at 18).  Further, she asserts that there 

is no dispute that McHenry testified that he routinely used the First South Account to pay personal 

expenses under oath at his deposition on October 7, 2020, indicating that he at least knew that he 

owned an equitable interest in the account.  (Adv. Dkt. 27; Rec. Ex. 14 at 7-8).  The Court finds 

that this evidence, undisputed by McHenry, establishes that the omission was made knowingly.  

  d. False Statement Made with Fraudulent Intent 

 As to the fourth factor, the Receiver argues that McHenry’s “persistent refusal to amend 

his schedules” shows “fraudulent intent or, at the very least, reckless indifference to the truth.”  

(Adv. Dkt. 28 at 18-19).  A showing of reckless indifference to the truth is equivalent to a showing 

of fraudulent intent.  Gainey, 2012 WL 528218, *4 (quoting Fox v. Ridgway (In re Ridgway), No. 

10–00088–DWH, 2011 WL 5509156, *15 (Bankr. S.D. Miss. Nov. 10, 2011)).  In that regard, the 

Fifth Circuit has held that “the existence of more than one falsehood, together with [the debtor’s] 

failure to take advantage of the opportunity to clear up all inconsistencies and omissions” when 

filing amended schedules, is sufficient evidence of a debtor’s reckless indifference to the truth.  Id.  

(citing Gebhardt v. Gartner (In re Gartner), 326 B.R. 357, 367 (Bankr. S.D. Tex. 2005) (quoting 

Beaubouef, 966 F.2d at 178)).  Moreover, because a debtor is unlikely to admit that his intent was 
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improper, the Court may consider circumstantial evidence to infer fraudulent intent or reckless 

disregard for the truth.  Duncan, 562 F.3d at 695 (citation omitted).   

 A debtor should be granted his discharge, however, when an omission is made by “honest 

mistake.”  Gainey, 2012 WL 528218, at *4 (quoting Ridgway, 2011 WL 5509156, at *15).  For 

example, a debtor who takes steps to amend his schedules to correct them before or during a § 341 

meeting of creditors is not generally thought to possess the requisite fraudulent intent to deny 

discharge.  Zitwer v. Kelly (In re Kelly), 135 B.R. 459, 461 (Bankr. S.D.N.Y. 1992).  But see 

Sholdra v. Chilmark Fin. LLP (In re Sholdra), 249 F.3d 380, 382 (5th Cir. 2001) (denying a 

debtor’s discharge where the amendment did not correct falsity).  Section 727(a)(4) does not 

penalize a debtor for honest mistakes.  Indeed, courts acknowledge that “[p]etitions, schedules, 

and statements are often filed hastily, memories fail, and innocent mistakes and omission can 

occur.”  U.S. Tr. v. Nichols (In re Nichols), No. 18-00045-NPO, 2019 WL 2591592, at *4 (Bankr. 

S.D. Miss. June 24, 2019) (citation omitted).  So long as there is no underlying intent to deceive, 

honest mistakes do not fall under § 727(a)(4). 

 McHenry testified that he routinely uses the First South Account to pay his and his wife’s 

personal expenses.  (Rec. Ex. 14 at 9).  To date, McHenry has not amended his bankruptcy 

schedules to include the First South Account, even though he has amended his schedules since the 

filing of the Sanctions Motions.  (Bankr. Dkt. 133; Adv. Dkt. 44 at 6).  In that amendment, the 

Debtor removed his IRA Account as an asset of the estate, but he only filed the amendment after 

the Receiver filed the Sanctions Motions and after the Court ordered him to do so.  (Bankr. Dkt. 

132); see Sholdra, 249 F.3d at 382-83.  Although a debtor should be granted a discharge in the 

event of an honest mistake, the repeated discussions of the falsehoods in his bankruptcy schedules 

provided McHenry with ample notice and opportunity to make corrections.  Under these 
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circumstances where McHenry failed to take advantage of multiple opportunities to correct his 

errors, the undisputed evidence is sufficient to satisfy the fourth factor.  See Gartner, 326 B.R. at 

371 (internal citation & quotation omitted).  The Court finds that the Receiver has shown that 

McHenry omitted the First South Account with fraudulent intent through his reckless indifference 

to the truth.   

  f. Statement Material to the Bankruptcy Case 

 As to the last element necessary to prove a claim under § 727(a)(4)(A), “the subject matter 

of a false oath is material, and thus sufficient to bar discharge, if it bears a relationship to the 

bankrupt’s . . . estate[.]”  Beauboeuf, 966 F.2d at 178 (internal citations & quotations omitted).  

When seeking relief under chapter 7, full disclosure of assets and liabilities in the bankruptcy 

schedules is essential because the schedules serve the important purpose of ensuring that adequate 

information is available for the chapter 7 trustee and creditors without the need for independent 

investigation to determine whether the provided information is true.  See id. at 179 (internal citation 

& quotation omitted). 

 “Few, if any, assets are more material to a consumer debtor’s financial affairs than a bank 

account[.]”  Johnson v. Baldridge (In re Johnson), 256 B.R 284, 291-92 (Bankr. E.D. Ark. 2000).  

An omission of a bank account to which a debtor has access has been held to constitute a false 

statement that relates materially to the case.  Id.; see Roberts v. McVay (In re Roberts), No. SA-

07-CV-583-XR, 2010 WL 376399 (W.D. Tex. Jan. 25, 2010) (discharge denied when debtors 

failed to disclose the existence of a bank account which the debtors continued to use to pay 

personal expenses for more than two years during the pendency of their bankruptcy). 

 Thousands of dollars flowed in and out of the First South Account in the months preceding 
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assets but also that McHenry was earning commissions.  This information is relevant to the 

administration of the bankrupt’s estate and affects the Receiver’s and chapter 7 trustee’s 

investigation into McHenry’s pre-bankruptcy dealings and financial condition.  By concealing the 

First South Account and the flow of his money, McHenry created a false impression about his 

financial condition.  In his Statement of Financial Affairs (Bankr. Dkt. 33 at 2), he reported gross 

income of $25,200.00 for the 2019 calendar year.  The bank statements for the First South Account, 

however, reflect deposits totaling $60,816.17 for just the months of September through December, 

2019.  (Rec. Ex. 16 at 1, 8, 15, 20).  The Court, therefore, finds that McHenry’s omission of the 

First South Account was material. 

C. Summary 

 The Court finds that the undisputed facts establish that the Receiver is entitled to a 

judgment as a matter of law that McHenry’s debts are nondischargeable pursuant to 

§ 727(a)(4)(A).  When confronted with the Motion, McHenry did not present any facts creating a 

genuine issue of material fact.  Though McHenry asserted in the McHenry Supplemental Response 

that he now has produced documents disclosing his bank accounts to the Receiver, he does not 

address the Receiver’s argument under § 727(a)(4)(A) regarding the omission of the First South 

Account from his bankruptcy schedules.  McHenry’s disclosure of the omitted asset occurred only 

after the disclosure was compelled by the Court and does not dispel the inference of fraudulent 

intent.  Since the Receiver has met her burden under § 727(a)(4)(A), the Court need not consider 

her other alleged grounds for the denial of a discharge, whether under § 727(a)(3), § 727(a)(5), or 

alternatively, § 523(a)(2)(A), § 523(a)(4), or § 523(a)(6).   
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Conclusion 

 The privilege of discharge is granted only to those debtors who make a good faith effort in 

producing a full picture of their financial affairs.  Guenther, 333 B.R. at 763.  Here, the Receiver 

has shown that there is no genuine dispute that:  (1) McHenry filed his bankruptcy schedules under 

oath; (2) the bankruptcy schedules are false because of the omission of the First South Account; 

(3) McHenry knew that he routinely used the First South Account for personal expenses but did 

not disclose it in his bankruptcy schedules; (4) McHenry omitted the First South Account with 

fraudulent intent or at least with reckless indifference to the truth; and (5) the omission relates 

materially to the Bankruptcy Case.  See Beaubouef, 966 F.2d at 178.  The Court, therefore, finds 

that the Receiver is entitled to summary judgment as a matter of law that McHenry’s debts are 

nondischargeable under § 727(a)(4)(A).  In accordance with Rule 7058 of the Federal Rules of 

Bankruptcy Procedure, the Court will enter a final judgment consistent with this Opinion.   

##END OF OPINION## 
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