
3865UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF MISSISSIPPI 

NORTHERN DIVISION 

 
SECURITIES AND EXCHANGE 
COMMISSION,  

Plaintiff, 

v. 

ARTHUR LAMAR ADAMS AND 
MADISON TIMBER PROPERTIES, LLC, 
 

 Defendants. 

Case No. 3:18-cv-252 

 

Hon. Carlton W. Reeves, District Judge 

Hon. F. Keith Ball, Magistrate Judge 

 

 

MOTION TO RECONSIDER ORDER 

REGARDING THE SALE OF REAL PROPERTY 

COMES NOW, Gary Property Management, LLC (hereafter “GPM”), by and through 

counsel, and files this its Motion to Reconsider the Court’s Order filed March 12th, 2021 

allowing the Receiver to sell approximately 100 acres of real property located in Lafayette 

County Mississippi. Said sale is purportedly pursuant to 20 U.S.C. §2001(b) to be “free and clear 

of liens, encumbrances, and related obligations or claims” including those of GPM. Said Order 

was granted the same day the Receiver’s Motion was filed. GPM was not made a party to these 

proceedings not given an opportunity to otherwise defend its property rights impaired. 

The minimum proposed consideration of the Offer contained in the Receiver’s Motion 

would be woefully inadequate to satisfy such obligations of Oxford Springs, LLC to GPM which 

the Receiver is obligated to have the sales proceeds stand for post-sale. This Court should instead 

adopt a process which would: 
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1. Provide greater equitable protection regarding GPM’s bargained for easements, including 

access to County Roads 204 and Highway 7 and to have a paved road over said easement, 

along with fencing and landscaping to divide GPM’s property from the 100 acres. 

2. Provide protection regarding other contractual rights which are enforceable against 

Oxford Springs, LLC such as development restrictions on the 100 acres; restrictions 

designed to protect GPM’s future development for GPM over the retained 361 acres to 

the South and East of the Oxford Springs, LLC 100 acres.  

3. Allow GPM to bid into any proposed sale to the extent of its damages as finally 

determined by this Court.  

4. Finally, it is GPM’s contention that under Delaware Law applicable to the dissolution of 

Oxford Springs, LLC, this court must expand its Order so that Oxford Springs, LLC 

assets, which, upon information and belief exceed $4,000,000.00, be made available for 

application to the extent of any deficiency after the sale of the 100 acres to cover same.  

Gary Property Management, submits the accompanying memorandum in support of this 

Motion. 

WHEREFORE, GPM asks that after due consideration the Court set aside its prior 

Motion, or at a minimum, allow GPM to intervene and a hearing by allowed where GPM can 

adequately address its concerns regarding the sale of the 100 acres.  

Respectfully Submitted this 5th day of April, 2021. 

 
/s/ Thomas A. Waller 
SMITH WHALEY, PLLC 
Thomas A. Waller, Miss. Bar No. 9767 
PO Drawer 849 
Holly Springs, Mississippi 38635 
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Tel: 662.252.3003 
Fax: 662.252.3006 
Twaller@smithwhaley.org 

 

CERTIFICATE OF SERVICE 

I certify that I electronically filed the foregoing with the Clerk of the Court using the ECF system 

which sent notification to all counsel of record on this the 5th day of April, 2021. 

/s/ Thomas A. Waller 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF MISSISSIPPI 

NORTHERN DIVISION 

 
SECURITIES AND EXCHANGE 
COMMISSION,  

Plaintiff, 

v. 

ARTHUR LAMAR ADAMS AND 
MADISON TIMBER PROPERTIES, LLC, 
 

 Defendants.

 

Case No. 3:18-cv-252 

 

Hon. Carlton W. Reeves, District Judge 

Hon. F. Keith Ball, Magistrate Judge 

 

MEMORANDUM IN SUPPORT OF  
MOTION TO RECONSIDER ORDER 

REGARDING THE SALE OF REAL PROPERTY 

COMES NOW, Gary Property Management, LLC (hereafter “GPM”), by and through 

counsel, and files this its Memorandum in Support of its Motion to have the Court Reconsider its 

Order filed in this cause of action with regard to the sale of 100+/- acres of property the Receiver 

now claims to own in Lafayette County, Mississippi (hereafter “Parcel 2”).  

BACKGROUND 

In 2016, Oxford Springs purchased Parcel 2 from GPM pursuant to a Real Estate 

Purchase Agreement dated April 27, 2016. [Exhibit “A”]. As part of the consideration for the 

purchase, Oxford Springs agreed make certain improvements to Parcel 2, grant GPM an 

easement over same, and subject the Oxford Springs property to covenants and restrictions which 

would run with the land. There is no allegation by the Receiver that GPM obtained these 

concessions by any untoward or unfair means, only that the deed “purports to impose on Oxford 
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Springs and its successors, the obligation to, among other things, construct on Parcel 2 a 

boulevard to Gary Property Management, LLC’s specification.” The assertion that a boulevard 

was to be built to GPM’s specification is untrue and GPM demands strict proof thereof. Oxford 

Springs both came up with the specifications and did the engineering work on the proposed road 

layout prior to its entry into the contract.  

Oxford Springs’ agents originally approached counsel for GPM seeking a mere 

easement across Parcel 2 to 2,278 acres it had recently purchased. When first approached, GPM 

told the Oxford Spring developers they should look to secure other access to their property 

across Highway 7 to County Road 204, as GPM was not interested in a sale. Oxford Springs 

persisted, solving each objection GPM might have to a sale by agreeing to grant GPM (and its 

successors in interest) an easement across a newly constructed road and to provide water to the 

property which would benefit GPM.  

Later, Oxford Springs sought to expand their initial request to outright ownership of 

Parcel 2, which allows Oxford Springs to develop Parcel 2, instead of just being allowed access 

across Parcel 2. It was only at this point that the bargained for $1,000,000 consideration came 

into play. Until that time the only consideration discussed was the building of a two-lane 

boulevard fenced on either side to which GPM would have use and Oxford Springs bringing 

water and other utility connections to the property. During its negotiations with Oxford Springs, 

GPM estimated the total consideration other than the $1,000,000 cash paid to be worth at least 

$3,500,000. 

While the Court can certainly review the Oxford Springs’ contract with GPM, the 

major contractual and/or deed restrictions and covenants Oxfords Springs agreed on were: 
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1. Oxford Springs would build a County spec road from Highway 7 to County Road 

204 and would allow GPM an easement across the road, preserving for GPM its 

access to County Road 204 and better, safer, and more stable access to its property 

from Highway 7. 

2. Restrictions on Oxford Springs’ future development consistent with development 

plans of GPM and to preserve the value of the adjacent land GPM owns. 

3. Tie ins to any utilities Oxford Springs placed on Parcel 2. 

4. Fencing and Landscaping to separate the properties.  

Now the Receiver, without any proof at all, calls these obligations “onerous” and states 

“whether enforceable or not, currently are impediments to Parcel 2’s sale.” They are not true 

impediments to any sale at all, it is only that compliance with the restrictions will result in a 

lower price paid for Parcel 2. 

The Receiver does not inform this Court as to why the obligations might not be 

enforceable on their face. Yet upon information and belief, the Receiver has offered the property 

to multiple purchasers and counsel for each has deemed the restrictions and obligations 

enforceable, thus the Receiver’s attempted end-run around Oxford Springs obligations.  

Any “impediments” to title at this point are of the Receiver’s own making. For 

instance, the receiver had the ability to abandon the estate’s interest in Oxford Springs for 

$4,000,000. That amount would more than have repaid the estate she represents and whose best 

interests she is charged with protecting, for any damages done by Adams’s participation in 

Oxford Springs and which would have allowed her to avoid any Oxford Springs contractual 

obligations. In her Motion, on page 3, Receiver admits to obtaining 100% ownership in Oxford 

Springs, LLC, a Delaware Limited Liability Company to maximize Oxford Springs value to the 
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Receivership. This turned out to be a poor decision for a Reciever, operating hundreds of miles 

from Oxford, Mississippi and ill-equipped to deal with the rough and tumble Lafayette County 

subdivision development marked. The Receiver then doubled down on her mistake regarding 

Parcel 2 by electing to segregate the sale of the 2,278+ acres (Parcel 1) from that of Parcel 2. By 

keeping the properties together, Parcel 1 would have had valuable access to state Highway 7 and 

would have enabled a successor in interest to Oxford Springs, LLC to be responsible for its 

contractual obligations to its creditors.  

As noted, the Receiver’s ownership of the underlying real estate in Oxford Springs’ 

property itself was by and through Oxford Springs as an LLC. As shown below, the Oxford 

Springs’ property should be subject to any restrictions Oxford Springs agreed to be imposed 

thereon, or, in the alternative, Oxford Springs, or the Receiver as the person charged with 

winding up Oxford Springs under Delaware Law, should be held to account for Oxford Springs’s 

various breaches of contract and any damages to GPM under its deed restriction and covenants 

running with the land utilizing all proceeds of all sales of Oxford Springs’ property, including 

but not limited to Parcel 2, all to be applied in statutorily mandated priority under Delaware law.  

If the Court Ordered sale occurs without the easement contained in the deed, GPM will 

also not have paved road secondary access to Highway 7, without paying dearly for same, and 

sacrificing additional potentially buildable lots taken up by roads necessary to give that access.  

GPM will be required to not only cut at least one new road across its property to get a 

secondary exit to Highway 7 as was bargained for, but will, due to the layout of the land, be at 

the mercy of the market to purchase additional property and or an easement across third-party 
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owned property to get access to County Road 204, which it previously made use of prior to the 

sale of Parcel 2. [See Exhibit “B”] 

Likewise, GPM insisted development on the property to be limited to specific types of 

businesses to those businesses consistent with GPM’s planned future development of its retained 

property and fairly bargained for same. Should the Court release these restrictions, there would 

be nothing to prevent the construction of, for instance, a convenience store, a pig farm, a truck-

stop or other commercial development that would render GPM’s property unsuitable for its plans 

of residential estate development consistent with the original goals of Oxford Springs. This 

would deprive GPM of full use of its 361 acres retained on each side of Highway 7. 

The restrictions imposed by GPM are quite generous. They would allow upscale 

condominium development, development of a general or mercantile store with access to gas 

pumps so long as same is not “of a “discount, convenience, ‘dollar store’ or flea-market style” 

development. In addition, development of some 26 other NAICS classifications of business 

would be allowed on Parcel 2. [See “Exhibit A” beginning at page 12.] 

The proposed purchaser of the property, the Andrew Callicutt Irrevocable Trust, and its 

presumed affiliate, the Andrew Callicutt Family Limited Partnership have been at involved in 

multiple huge real estate development projects in Lafayette County, Mississippi [See “Exhibit 

C” (unrelated transactions redacted from index)]. Furthermore, GPM has reason to believe Mr. 

Callicutt is involved in several other development companies throughout the state either as a 

member or shareholder in multiple entities. As a result of any sale to any affiliate of Mr. 

Callicutt, GPM will have been forced to exchange a development plan it approved of, for Mr. 

Callicutt’s unknown and unrestricted plans.  

Case 3:18-cv-00252-CWR-FKB   Document 257-1   Filed 04/05/21   Page 5 of 15



6 
 

Oxford Springs also agreed to fence the line between the Real Estate and the Gary 

Retained property and to provide for landscaping, each of which was supposed to be 

accomplished immediately after Oxford Springs took down existing fencing depriving GPM of 

its ability to continue to rent the land for agricultural purposes pending its own development of 

its remaining property. Oxford Springs has failed to fence the property. Why the Receiver would 

not, at a minimum, find this obligation not particularly onerous is a mystery, as it is likely such a 

purchaser would want their own fence on the border anyway.  

Each of the GPM/Oxford Springs restrictions and covenants were negotiated in good 

faith, and unlike the plethora of defendants in the case the Receiver has settled with, GPM came 

to the transaction with completely clean hands as to placing the restrictions in the land records to 

protect its interests.  

ARGUMENT 

The Receiver seeks to sell real estate owned by Oxford Springs, LLC and not what the 

Receiver owns, to wit, a 100% interest in Oxford Springs, LLC. The receivership’s ownership of 

the underlying real property is only through the LLC. Unfortunately for the Receiver, her 

election to take over the LLC means that ownership of a development company, while possibly 

quite valuable, still comes with obligations. 

“Dissolution” of Oxford Springs, LLC 

In the Receiver’s Memorandum in Support of Motion for Order Regarding the Sale of 

Real Property, the Receiver states that following the sale of approximately 2,278 acres of Oxford 
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Springs, LLC’s real estate for net proceeds of $4,668,530.48, the Receiver “caused Oxford 

Springs, LLC to be dissolved.”  

The Receiver’s Motion would almost lead one to believe she considers a corporate 

dissolution as a magic wand or get out of jail free card, absolving Oxford Springs, LLC, which 

she elected to continue to gain more money for the Receivership Estate, from all obligations. The 

Receiver must believe this enables her to gut the LLC, take into the estate the LLC’s cash and 

remaining asset, Parcel 2, free and clear of the LLC’s obligations under its contact related to the 

GPM contract and only the proceeds of the sale of Parcel 2 would stand for Oxford Springs’ 

debts and obligations. This result completely at odds with Delaware law which would control the 

dissolution of Oxford Springs. 

There is no basis in the Delaware Limited Lability Company Act (“the Act”) that would 

allow the Receiver to liquidate the LLC to gain access to the underlying assets of the LLC 

(Parcels 1 and 2) without making provisions for payments to the creditors of the LLC and 

funding its obligations, including any unmatured contractual obligations. Delaware Code §18-

801(a) provides “A limited liability company is dissolved and its affairs shall be wound up 

upon the first to occur of the following…” [Emphasis ours.]  

LLC dissolution is, therefore, a two-step process, filing for dissolution and winding up 

the business of the LLC. The Act provides specifically that as part of the windup a Limited 

Liability Company which has dissolved, the Receiver;  

“(1) Shall pay or make reasonable provision to pay all claims and obligations, including 
all contingent, conditional or unmatured contractual claims, known to the limited liability 
company; 
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(2) Shall make such provision as will be reasonably likely to be sufficient to provide 
compensation for any claim against the limited liability company which is the subject of a 
pending action, suit or proceeding to which the limited liability company is a party; and 

(3) Shall make such provision as will be reasonably likely to be sufficient to provide 
compensation for claims that have not been made known to the limited liability company 
or that have not arisen but that, based on facts known to the limited liability company, are 
likely to arise or to become known to the limited liability company within 10 years after 
the date of dissolution.” 

Delaware Code §18-804(b)(1) – (3). 

(In addition, the Receiver would be well advised to consider Delaware Code §18-804(c) 

which would make her, and the estate she represents, liable to Oxford Springs for distributions 

which violate §18-804(a).) 

GPM knows of no other contractual claims or liabilities to any other party other than 

GPM’s claims under its real estate contract with Oxford Springs. Furthermore, it is believed 

Oxford Springs would have sufficient cash to meet its obligations to GPM as well as its other 

creditors and still leave proceeds for the Receiver that would benefit the estate. Oxford Springs 

sits on a veritable war chest of funds which should exceed $4,000,000 from the prior sale of 

Oxford Springs property.  

Although the Court’s Order (paragraph 12) does provide a mechanism for the filings of 

claims, encumbrances or other obligations which might attach to the proceeds, it does so only as 

to the proceeds of Parcel 2, whereas under the Act, upon the winding up of Oxford Springs, 

LLC, all proceeds from both parcels 1 and 2 should be applied to pay the claims of Oxford, 

Springs, LLC. This Court must recognize limiting GPM’s recovery to only Parcel 2 sales could 

possibly cause it irreparable damage and be at odds with the process by which Oxford Springs 

must have followed to be truly “dissolved.” 

Case 3:18-cv-00252-CWR-FKB   Document 257-1   Filed 04/05/21   Page 8 of 15



9 
 

Application/Inadequacy of Proceeds, the Receiver’s Misplaced Reliance on Pennant 

Mgmt. v. First Farmer Fin., LLC 

The Receiver will no doubt concede being able to convey the property free and clear of 

encumbrances does not terminate the obligation to apply proceeds of the sale first to those whose 

liens were removed to the extent of their damages. “[A]ny lien or restriction lifted will “transfer 

to the proceeds of the sale.” (Van Huffel v. Harkelrode, 284 U.S. 225, 227 (1931) and Seaboard 

Nat. Bank v. Rogers Milk Prod. Co., 21 F.2d 414, 416 (2d Cir. 1927). If, for instance, the lien 

had been a mortgage obligation under a Deed of Trust, the Receiver certainly could seek relief 

and sell the property, but the receiver would still be obligated to make the lender/beneficiary of 

the Deed of Trust whole as to its lien before any overage is applied to the Receivership Estate. 

Furthermore, in Pennant Mgmt., Inc. v. First Farmers Fin., LLC, No. 14-cv-7581, 2015 

WL 451137, at 4 (N.D. Ill. July 24, 2015), a case the Receiver cited for the prospect, under 

appropriate circumstances, a Court can authorize a receivership to allow sales free and clear of 

“liens and related claims”, the court noted: 

“A leading treatise on receiverships states as follows with respect to whether a court 
should permit a receiver to sell real property free from liens: 

‘In a sale free from liens, the rights of the parties who are lienholders must be 
preserved and transferred from the property sold to the proceeds of the sale, with the 
same rank and dignity which such rights or liens bore to the original property. 

Persons who have an interest in the res, and creditors who are secured by a lien or 
mortgage on the res, cannot have their interests, liens or rights in the res or its 
proceeds cut off or foreclosed without being properly notified and summoned to 
appear in the receivership court for that purpose. 

The property should not be sold free of liens unless it is made to appear that there is a 
reasonable prospect that a surplus will be left for general creditors or, in other words, 
that a substantial equity is to be preserved.’ 
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2 Clark on Receivers (3d ed. 1959) § 500(b). The Seventh Circuit has also held, albeit in 
the bankruptcy context, that "[a]s a general rule, ‘a court’ should not order property sold 
‘free and clear of' liens unless the court is satisfied that the sale proceeds will fully 
compensate secured lienholders and produce some equity for the benefit of the ... estate.’ 
Matter of Riverside Inv. P'ship, 674 F.2d 634, 640 (7th Cir. 1982).” 

This raises an important question, is there a reasonable prospect that a surplus will be 

left for “general creditors” and produce some equity to benefitting the estate?1 And, if not, 

wouldn’t it be in the best interests of equity to allow an alternate resolution where if GPM’s 

damages exceed any sales proceeds, GPM be allowed to “bid in” its claim in exchange for the 

property and a general release of Oxford Springs, LLC from its contract as well as the property 

from any covenants and restrictions? 

The Receiver’s Reliance on United States v. Par. Chem. Co., for the Prospect Easements 

may be Set Aside is Incorrect. 

The Receiver quoted United States v. Par. Chem. Co., No. 2:09-cv-804, 2017 WL 

4857547, at *10 (D. Utah Oct. 24, 2017), aff’d in part, appeal dismissing in part, 759 F. App’x 

722 (10th Cir. 2019) that “The court clearly possess the authority to order the sale of the Trust 

property ‘free from encumbrances’ and to order that RWI’s easement interest be transferred to 

the proceeds of the sale.” (quoting Van Hufflel, 284 U.S. at 277; Seaboard Nat. Bank v. Rogers 

Milk Prod. Co., 21 F.2d 414, 416 (2d Cir. 1927) where the court observed “[t]here is no doubt of 

the power of the court of equity under proper circumstances to sell property free of all liens, 

transferring the lien to the proceeds.” While GPM itself concurs with the results obtained in Van 

Hufflel and Seaboard Nat. Bank v. Rogers Milk Prod. Co., those cases involved state tax liens 

 
1 Should the damages to GPM be determined to be in excess of $1,000,000, which is entirely possible since GPM 
would be out its bargained for half mile + of road, water and sewer connections, easements and restrictions, would 
this court order said sum to be paid over to GPM, thus cutting into amounts previously made available to the 
Receiver from FNBC or the sale of the other acreage? Surely this would not be in the best interests of the estate OR 
GPM. 
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and mortgage holders and not easements. The only purpose of the Receiver’s inclusion of the 

U.S. v. Par. Chem. Co. is to lead this court to believe the case was about the set aside of an 

easement under 28 U.S.C. §2001. A careful reading of the docket in that case shows that was not 

the case and any inference about removal of easements was dicta. 

The Receiver fails to point out is that in the U.S. vs. Par. Chem. Co. case, the Receiver’s 

Amended Motion to dispose of the property noted the case was not governed by 28 U.S.C. 

§2001. The US as Plaintiff of a CERCLA Claim (and lien) in that case specifically argued: 

“4. Certain of the Requirements of Section 2001 Should Not Apply or Have Been 
Waived.  Typically, sales of real property by receivers in federal court are governed by 
28 U.S.C. § 2001.  This is reflected in paragraph 40 of the Receiver Order.  The 
proposed sale to UDOT was, however, largely negotiated and approved by Parish 
Chemical and the United States before the appointment of the Receiver, and paragraph 
38 of the Receiver Order explicitly authorizes the Receiver to “consummate the 
pending real property transaction with the Utah Department of Transportation . . . for 
UDOT’s acquisition  of all necessary rights to way for the Geneva Road expansion 
project.”  There are further bases for the sale of the Sale Property not to be governed by 
Section 2001.  Under this statute, the receiver may either sell real property by public 
auction with the approval of the court or by private sale.  In the case of a private sale, 
all interested parties are to receive notice and the court approves the sale if it is in the 
best interests of the estate and on terms approved by the court.  Under the statute, the 
receiver is to obtain three appraisals from disinterested persons appointed by the court 
and the sale is to be confirmed at a price that is at least two-thirds of the appraised 
value.  In addition, the proposed sale is to be published in a newspaper of general 
circulation as the Court directs at least ten days before the sale is confirmed.  If a bona 
fide offer for an amount at least 10 per cent above the proposed sale price, the initial 
sale is not approved.  The approach of section 2001 has little practical application to the 
Receiver’s sale of part of its property to UDOT.”  [See Exhibit “D” @ page 4]. 

Furthermore, while the Receiver infers it was RWI’s “easement” that was subject to 

being set aside it should also be noted that R.W. Investments, L.C. (The “RWI” in the Receiver’s 

quoted language above), was a proposed intervenor which had no objection to the sale of the 

property at stake in that case. RWI only asked that the Court apply any proceeds to its claim 

which it projected to be $25,500: 
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“only R.W. Investments had objected to the proposed distribution of sale proceeds, the 
Court approve the Motion and the sale contemplated thereby and that the Court order 
the Receiver to hold back $25,500.00 from the "cost to cure" portion of the proceeds of 
sale pending the Court's consideration and ruling on R.W. Investments' motion to 
intervene.”  [See Exhibit “E” @ page 2] 

Setting aside her interpretation of the U.S. vs. Par. Chem. Co., the Receiver cites no case 

law where an easement of other covenant or requirement contained in a properly recorded deed 

has been set aside under a sale pursuant to 28 U.S.C. §2001. 

CONCLUSION  

The Receiver seeks to have the Court set aside “liens, encumbrances, and related 

obligations or claims.” By doing so, the Receiver seeks to deny GPM its bargain even though the 

Receivership Estate was made 100% whole regarding the estate’s investment in Oxford Springs, 

LLC under various settlements with the entities providing financing to the Oxford Springs 

Project.2 All credit should go to the Receiver for those settlement efforts and results, but she 

should not be allowed to further reach into the pockets of other innocent creditors and obligees of 

Oxford Springs, LLC contracts. It should not be lost on the Court that Adams’s Madison County 

Timber, LLC victims willingly agreed not to record the timber deeds and security interests they 

were granted. Failures which likely had the effect of delaying exposure of Adams’s fraud, 

whereas GPM specifically recoded its deed restrictions and covenants and acted with due care 

other victims can only be said to have completely lacked. Robbing GPM of its properly secured 

bargain to pay Adams’ victims is certainly not an equitable result. 

 
2 The Court should keep in mind proceeds that could be traced from Mr. Adams’s Madison County Timber ponzi 
scheme likely did not exceed $1,000,000, yet by taking over Oxford Springs, LLC and divesting other minority 
members thereof, the Receiver has likely already received 4 times said sum. 
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Just because no buyer wanted to take on the obligations Oxford Springs, LLC had to 

build the road or have their development opportunities restricted, the Receiver incorrectly states 

that “equity” demands she should be able to sell the former Gary Property free and clear of all 

restrictions contained therein, including, but not limited to, restrictions on the types of 

development that can occur on the property to a third-party purchaser who, frankly, can only be 

described as a real estate developer. Equity makes no such demand.  

Should the ultimate sales price exceed the damages to GPM, GPM obviously has no 

objection to such a sale as it would be made whole. However, it is unlikely GPM could ever be 

made whole unless the finally determined purchase price greatly exceed Callicutt’s offer or the 

Delaware dissolution statute were properly applied which would be of horrible consequence to 

the Receivership Estate. GPM could not i) build a half mile of county spec road, ii) secure an 

easement across other properties to County Road 204 not under its control, iii) economically 

obtain water and sewer service to their property, nor iv) even build a fence to separate Parcel 2 

from its property for a mere $540,000.00. As a result, equity could not demand the property be 

sold unencumbered by all restrictions unless GPM be allowed to participate in the Sale up to its 

damages. 

No viable assessment as to whether the Order would facilitate the Sale of Parcel 2 and 

be in the interests of the estate and equity can be made until, at a minimum, three areas are 

addressed.  

The first would be whether Oxford Springs, LLC should have been allowed to dissolve 

and wind its affairs up with out first complying with Delaware Code §18-804(b)(1)-(3). That 

section which would impose on the Receiver the obligation to “pay or make reasonable 
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provisions to pay all claims and obligations, including all contingent, conditional or unmatured 

contractual claims known to the limited liability company” as to the proceeds of the sale(s) all of 

Oxford Springs assets, including Parcel 1.  

The second issue would be a determination, either as part of the appraisal process, or 

otherwise, as to the value of the easement and restrictions on development which cannot be cured 

without the lifting of the restrictions. (For instance, the value of an easement across a 100-acre 

tract tying together a major highway with a county road for better access by the GPM estate.)  

Finally, there is an issue as to whether GPM should be able to take Parcel 2 in lieu of its 

claims prior to any sale being confirmed by the Court if it should be subsequently determined 

GPM’s damages are greater than the proceeds of the sale.  

Until such time as these issues are resolved, the Court’s present Order, as entered, 

should be set aside or the sale at least postponed until a hearing can be had on this matter which 

would include GPM. 

Respectfully Submitted this 5th day of April, 2021. 

 
/s/ Thomas A. Waller 
SMITH WHALEY, PLLC 
Thomas A. Waller, Miss. Bar No. 9767 
PO Drawer 849 
Holly Springs, Mississippi 38635 
Tel: 662.252.3003 
Fax: 662.252.3006 
Twaller@smithwhaley.org 
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CERTIFICATE OF SERVICE 

I certify that I electronically filed the foregoing with the Clerk of the Court using the ECF system 

which sent notification to all counsel of record on this the 5th day of April, 2021. 

/s/ Thomas A. Waller 
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Kenneth L. Cannon II (3705) kcannon@djplaw.com 
DURHAM JONES & PINEGAR, P.C. 
111 East Broadway, Suite 900 
P.O. Box 4050 
Salt Lake City, UT  84110-4050  
Telephone: (801) 415-3000  
Facsimile: (801) 415-3500  

Attorneys for Receiver, Gil A. Miller 

IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF UTAH, CENTRAL DIVISION 

UNITED STATES OF AMERICA, 

 Plaintiff, 

v. 

PARISH CHEMICAL COMPANY, and 
UINTAH PHARMACEUTICAL  
CORPORATION, et al., 

 Defendants. 

RECEIVER’S MOTION FOR ORDER 
APPROVING SALE OF PROPERTY TO 

UTAH DEPARTMENT OF 
TRANSPORTATION 

Civil No. 2:09cv00804-CW-PMW 

Honorable Clark Waddoups 

Gil A. Miller, as Receiver (“Receiver”) for the estates of Parish Chemical Company and 

Uintah Pharmaceutical Corporation (together, “Parish Chemical”) hereby moves the Court for 

approval of the sale of certain property to the Utah Department of Transportation.  In support of 

this Motion, the Receiver states as follows. 

1. The Receiver and His Responsibilities.  Gil A. Miller was appointed as Receiver

by Order entered June 20, 2012, Appointing Receiver, Imposing Asset Freeze and Prohibiting 

Destruction of Documents (dkt. no. 135 - the “Receiver Order”).  Pursuant to the Receiver Order, 

the Receiver is authorized, among other actions, “[s]ubject to Paragraph 40, . . . to locate, list for 

sale or lease, engage a broker for sale or lease, cause the sale or lease, and take all necessary and 
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reasonable actions to cause the sale or lease of all real property in the Receivership Estates, 

either at public or private sale, on terms and in the manner the Receiver deems most beneficial to 

the Receivership Estate, and with due regard to the realization of the true and proper value of 

such real property.”  Receiver Order at ¶ 39.  The Receiver was explicitly authorized to 

“consummate the pending real property transaction with the Utah Department of 

Transportation.”  Receiver Order at ¶ 38.  Paragraph 40 of the Receiver Order provides that, 

“[u]pon further Order of this Court, pursuant to such procedures as may be required by this Court 

and additional authority such as 28 U.S.C. §§ 2001 and 2004, the Receiver will be authorized to 

sell, and transfer clear title to, all real property in the Receivership Estates.  Receiver Order at 

¶ 40.   

2. Sale of Certain Real Property to UDOT to Widen Geneva Road.  Parish Chemical

and UDOT have been in negotiations since far before the Receiver was appointed for the sale of 

a small strip of real property owned by Parish Chemical fronting its property along Geneva Road 

(the “Sale Property”).  Had the parties not been able to agree on such a sale, UDOT would have 

used the powers of the State of Utah to acquire the Sale Property through eminent domain.  One 

of the critical issues that needed to be resolved (and was resolved) in this matter was the lien held 

by the United States pursuant to section 107(0) of the Comprehensive Environmental Response, 

Compensation, and Liability Act of 1980, as amended (the “CERCLA Lien”), which is 

substantially in excess of the proposed sale amount for the Sale Property to be sold to UDOT.  

The United States agreed to release its lien to the extent necessary and to receive consideration 

from the sale of the Sale Property in exchange for the partial lien release.  The road has been 

widened in front of Parish Chemical’s building and property on Geneva Road. 
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3. Terms of the Proposed Sale.  The sale price for the Sale Property is $292,000.  

This includes the fair value of the Sale Property as appraised by UDOT, an amount for “cost of 

cure” for the loss of the use of the Salt Property, and an amount for administrative costs.  The 

proposed Right of Way Contract, which is the governing transactional document for the sale, is 

attached hereto as Exhibit A.  The sum of $34,173.19 has already been disbursed to the United 

States Internal Revenue Service (whose lien on the entire Parish Chemical property was satisfied, 

not just the Sale Property portion being purchased by UDOT) and to a contractor for expenses 

related to temporary parking and fencing for Parish Chemical.  Remaining proceeds of the sale 

are to be distributed as follows:  unpaid Utah County property taxes on the pro-rated portion of 

Parish Chemical’s property that is being sold to UDOT, which the Receiver understands to be 

approximately $6,000 plus amounts attributable to 2012; and $25,000 for reimbursement of a 

Phase II environmental report paid for by R.W. Investments, L.C.  UDOT will pay closing costs 

associated with closing of the sale.  In connection with the sale, the United States Internal 

Revenue Service, the United States Environmental Protection Agency will release liens they hold 

on the Sale Property.  The Receiver believes that the terms of the proposed sale are in the best 

interests of all the parties to this matter.  

4. Certain of the Requirements of Section 2001 Should Not Apply or Have Been 

Waived.  Typically, sales of real property by receivers in federal court are governed by 28 U.S.C. 

§ 2001.  This is reflected in paragraph 40 of the Receiver Order.  The proposed sale to UDOT 

was, however, largely negotiated and approved by Parish Chemical and the United States before 

the appointment of the Receiver, and paragraph 38 of the Receiver Order explicitly authorizes 

the Receiver to “consummate the pending real property transaction with the Utah Department of 

Transportation . . . for UDOT’s acquisition of all necessary rights to way for the Geneva Road 
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expansion project.”  There are further bases for the sale of the Sale Property not to be governed 

by Section 2001.  Under this statute, the receiver may either sell real property by public auction 

with the approval of the court or by private sale.  In the case of a private sale, all interested 

parties are to receive notice and the court approves the sale if it is in the best interests of the 

estate and on terms approved by the court.  Under the statute, the receiver is to obtain three 

appraisals from disinterested persons appointed by the court and the sale is to be confirmed at a 

price that is at least two-thirds of the appraised value.  In addition, the proposed sale is to be 

published in a newspaper of general circulation as the Court directs at least ten days before the 

sale is confirmed.  If a bona fide offer for an amount at least 10 per cent above the proposed sale 

price, the initial sale is not approved.  The approach of section 2001 has little practical 

application to the Receiver’s sale of the Sale Property to UDOT.   

a. A Public Auction Is Not Possible.  There can be no public auction, 

because no other party can bid for the portion of the property being purchased by UDOT, given 

the State’s critical interest in completing an extensive road improvement project and its power of 

eminent domain hanging over the heads of all involved.  As a result, this option under section 

2001(a) cannot be utilized.   

b. This Is an Unusual Private Sale.  The sale of the Sale Property to UDOT, 

which consists of only a small portion of Parish Chemical’s property is extremely unusual in the 

context of a sale by a receiver.  As in a public auction, no third party can make a competing 

offer.  The price for which the State will purchase the Sale Property, unlike other sales of real 

property, has included in it a “cost of cure,” that is, for compensation for the costs of curing the 

displacement and disruption to the property, and an administrative cost component.  In Parish 

Chemical’s case, most of its streetside parking is lost.  The Receiver has investigated and 
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analyzed the purchase price proposed by UDOT (which includes the cost of cure and 

administrative expense portions), has negotiated with UDOT, and does not believe that he would 

obtain a higher purchase offer from UDOT with other appraisals.  Likewise, section 2001(b)’s 

requirement that the terms of an approved sale be published in a newspaper of general circulation 

as the court directs at least ten days prior to the court’s confirmation of the sale makes little 

sense.  The United States, which holds a CERCLA Lien on the Sale Property (and the remaining 

portions of Parish Chemical’s property not being sold to UDOT) for amounts far exceeding the 

amount to be paid by UDOT, does not oppose the sale on the proposed terms.  The United States 

has also agreed that the Receiver may receive amounts in excess of those that have to be paid 

from sale proceeds such as real property taxes and amounts already released to the United States 

Internal Revenue Service and use those amounts to pay for critical expenses of the receivership 

estate, including most importantly, characterization and removal of hazardous waste from Parish 

Chemical’s site.  In addition, the principals of Parish Chemical support the sale.  Given the 

support of the parties whose interests section 2001 is intended to protect and the extraordinary 

nature of the sale, the Court should find that section 2001 does not apply to the sale.  

Alternatively, if section 2001 does apply, those who are to be protected thereby support the sale 

on the terms agreed to and have waived the requirements of the statute.  On a practical level, no 

party could receive any value from the sale of the Sale Property without the consent of the 

United States, which could demand that all the proceeds go toward the reduction of the CERCLA 

Lien. The Receiver does not have funds to pay for appraisals and payment of such professional 

expenses would reduce amounts available for characterization and disposal of hazardous waste.  

Federal courts have sometimes waived certain requirements of section 2001(b).  SEC v. 

Kirkland, 2009 WL 1439087 *3 (M.D. Fla. 2009) (unpublished opinion).  By their support of the 
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proposed sale of the Sale Property, the United States and Parish Chemical have waived their 

rights with respect to the protections of 28 U.S.C. § 2001(b), to the extent that this statute applies 

to the sale of the Sale Property.  

WHEREFORE, because the Court already explicitly authorized the Receiver to 

consummate the sale of the Sale Property, because the sale of the Sale Property is in the best 

interests of the parties, and because certain of the requirements of section 2001 either have no 

application to this sale or have been waived, the Receiver respectfully requests that the Court 

approve the sale of the Sale Property to UDOT on the outlined terms.  The Receiver requests that 

the Court either approve this Motion without a hearing or that the Court schedule an early 

hearing on this Motion.  

DATED this 24th  day of August, 2012. 

 DURHAM JONES & PINEGAR, P.C. 
 
  By:  /s/  Kenneth L. Cannon II    

Kenneth L. Cannon II (3705) 
 

Attorneys for the Receiver 
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CERTIFICATE OF SERVICE 
 

I hereby certify that on this 24th day of August, 2012, I caused to a copy of the foregoing 

Receiver’s Motion for Order Approving Sale of Property to Utah Department of Transportation 

to be served via ECF Notification on the following persons. 

J. Simon Cantarero - simon@pbcclaw.com  

Jerel L. Ellington - jerry.l.ellington@usdoj.gov, efile_ees.enrd@usdoj.gov, 
James.Bezio@usdoj.gov, Caitlin.Stafford@usdoj.gov, katherine.tribbett@usdoj.gov  

Justin D. Heideman - heideman@hmho-law.com, heideman@msn.com, 
tjewkes@hmho-law.com, wpoulsen@hmho-law.com  

Marcello Mollo - marcello.mollo@usdoj.gov, krystal-rose.perez@usdoj.gov, 
angeles.aponte@usdoj.gov  

Daniel D. Price - Daniel.Price2@usdoj.gov, becky.bardago@usdoj.gov  

Joshua Van Eaton - josh.van.eaton@usdoj.gov, kara.starr@usdoj.gov, 
efile_ees.enrd@usdoj.gov 

 
 
       /s/  Kristin Hughes      
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EXHIBIT A 
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Project No: F-0114(21)0 Parcel No.(s): 176N, 176N:E, 176N:2E  
Job/Proj / Auth No: 53060 Pin No: 8061  
Project Location: SR-114; GENEVA ROAD, PROVO TO OREM 
County of Property: UTAH Tax ID / Sidwell No: 18-017-0002  
Property Address: 145 North Geneva Road OREM UT, 84057 
Owner / Grantor (s): Parish Chemical Company 

 
Owner's Address: P.O. Box 277, Orem, UT, 84059-0277  

 
IN CONSIDERATION of the foregoing and other considerations hereinafter set forth, it is mutually agreed by the 
parties as follows: 
Parish Chemical Company (“Grantor”) hereby agrees to convey and sell by Special Warranty Deed and one or 
more Easements (collectively, the “Conveyances”) a parcel(s) of land known as parcel number(s) 176N, 176N:E, 
176N:2E for transportation purposes.  This Right of Way Contract (the “ROW Contract”) is to be returned to: 
Shannon McNamara Graham (Consultant), Right of Way Agent c/o Utah Department of Transportation (the 
“Department”), Right of Way Division, 4501 South 2700 West, Box 148420, Salt Lake City, Utah 84114-8420. 
1. Grantor will transfer and convey the real property interests (collectively, the “Property”) described on Exhibit A attached 
hereto free of all liens and encumbrances except recorded utility easements. 
2. Subject to that certain Right of Entry and Occupancy Agreement between the Department and Grantor and recorded with 
the Utah County Recorder on February 25, 2011 (Entry No. 16347:2011) (the “Occupancy Agreement”), Grantor shall leave 
the Property in the same condition, as it was when this ROW Contract was signed.  No work, improvement, or alteration will 
be done to the Property other than what is provided for in this ROW Contract.  This ROW Contract completely replaces and 
supersedes the version of the Right of Way Contract attached to the Occupancy Agreement as Exhibit B.  Except as 
specifically set forth in this Section 2, all of the terms and conditions contained in the Occupancy Agreement shall remain the 
same and in full force and effect, and the Occupancy Agreement is hereby ratified and reaffirmed. 
3. The Department shall place into escrow, subject to the conditions and instructions below, the full purchase price for the 
Property at Closing (as such term is defined in Section 8 below). 
4. “Transportation Purposes” is defined as follows: The public use for which the Property or property right is being acquired 
herein, may include but is not limited to the following possible uses: the construction and improvement of a highway, which 
may include interchanges, entry and exit ramps, frontage roads, bridges, overpasses, rest areas, buildings, signs and traffic 
control devices, placement of utilities, clear zones, maintenance facilities, detention or retention ponds, environmental 
mitigation, maintenance stations, material storage, bio fuel production, slope protections, drainage appurtenance, noise 
abatement, landscaping, transit, project caused statutory relocations, and other related transportation uses. 
5. The Grantor(s) is aware that Utah Code Ann. § 78B-6-520.3 provides that in certain circumstances, the seller of property 
which is being acquired for a particular public use, is entitled to receive an offer to repurchase the property at the same price 
that the seller received, before the property can be put to a different use.  Grantor(s) waives any right Grantor may have to 
repurchase the property being acquired herein, and waives any rights Grantor(s) may have under Utah Code Ann. § 78B-6-
520.3. 
6. Grantor shall indemnify and hold harmless the Department from and against any and all claims, demands and actions 
arising before recording of the Occupancy Agreement, including costs, from lien holders or lessees of the Property.  This 
Section shall survive Closing. 
7. Grantor acknowledges that the Department has conducted environmental due diligence at the Property as set forth in that 
certain Phase I Environmental Site Assessment report prepared by HDR Engineering, Inc., dated December 2009 and 
updated August 2010 and the Phase II Environmental Site Assessment report prepared by HDR Engineering, Inc., dated 
January 2010, and Phase II Investigation Report prepared by Aspen Engineering and Environmental dated October 13, 2011, 
copies of which Grantor acknowledges that it has received.  Grantor represents and warrants that it is not aware of any 
additional information regarding the environmental condition of the Property beyond what is set forth in these reports.  
Grantor hereby releases the Department, its employees, representatives and agents, from any and all claims, causes of action, 
damages (including, without limitation, all other foreseeable and unforeseeable consequential damages, injunctions and other 
relief), fines, judgments, penalties, costs, liabilities, losses or expenses (including, without limitation, reasonable attorney’s 
fees and reasonable investigative and discovery costs) arising from or related to Hazardous Materials (defined below) which 
existed on the Property prior to recording of that certain Right of Entry and Occupancy Agreement between the Department 
and Grantor on February 25, 2011.  The term “Hazardous Materials” means (i) hazardous materials, pollutants, contaminants, 
dangerous substances, constituents, toxic substances, hazardous or toxic chemicals, hazardous wastes and hazardous 
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substances as those terms are defined in the following statutes and their implementing regulations: the Resource Conservation 
and Recovery Act, 42 U.S.C. § 6901 et seq., the Comprehensive Environmental Response, Compensation and Liability Act, 
as amended by the Superfund Amendments and Reauthorization Act 42 U.S.C. § 9601 et seq., the Utah Solid and Hazardous 
Waste Act, Utah Code Ann. § 19-6-101 et seq., the Utah Hazardous Substances Mitigation Act, Utah Code Ann. § 19-6-301 
et seq., (ii) petroleum, including crude oil and fractions thereof, above a regulated quantity, (iii) asbestos and/or asbestos-
containing materials, above a regulated quantity, or (iv) PCBs, or PCB-containing materials or fluids, above a regulated 
quantity, found at the Property which are a result of activities of Grantor or its predecessors in interest at the Property.  This 
Section shall survive Closing. 
8. The consummation of the purchase and sale of the Property contemplated under this ROW Contract (the “Closing”) shall 
be defined as the date that the Conveyances are recorded in the official records of the county where the Property is located.  
The Closing shall occur upon satisfaction of all of the Closing Conditions set forth herein but in no event later than 
September 28, 2012.  If Closing has not occurred by September 28, 2012, either the Department or Grantor may terminate 
this ROW Contract and the Department may proceed to condemnation.  Such termination shall have no effect on the 
Occupancy Agreement. 
9. Escrow and Release of Liens and Encumbrances. 
(a) Escrow Instructions and Conditions.  The Escrow Account, as defined and established pursuant to the Occupancy 
Agreement, shall be increased from $126,500.00 to $292,000.00, less $34,173.19 that has already been disbursed from the 
Escrow Account related to the United States Internal Revenue Service lien and expenses related to temporary parking and 
fencing for Grantor, and administered as follows for the purpose of consummating the purchase and sale of the Property.  If 
escrow instructions are required by Escrow Agent and there is any inconsistency between such escrow instructions and this 
ROW Contract, this ROW Contract shall control. 
(b) Conditions for Closing.  Subject to the terms and conditions of this ROW Contract, and the best efforts of Grantor and the 
Department, Closing shall be conditioned on the following:  
(i) Written confirmation of the amount due and lien releases from Utah County at Closing to satisfy all property taxes 
(including penalties and interest) owed on the Property to be acquired by the Department, including amounts accrued for 
2012, through Closing; 
(ii) Recording of the lien releases from the United States Internal Revenue Service that it has forever released at Closing any 
and all tax liens filed on the Property prior to Closing; 
(iii) Written confirmation in the form of a recordable lien release, and written confirmation from the United States 
Environmental Protection Agency (“EPA”) of the amount due at Closing, acceptable to the Department from the EPA that it 
has or will forever release any and all liens that have been filed as of the date of this agreement pursuant to 42 U.S.C. 9607(l) 
to secure payment to the United States for costs under 42 U.S.C. 9607(a) to the extent such liens encumber the Property;  
(iv) Payment of $25,000.00 to R.W. Investments L.C. for reimbursement of amounts paid to Aspen Engineering and 
Environmental LLC under Invoice No. 243, dated September 1, 2011, for the Phase II Investigation Report, dated October 
13, 2011; and 
(v) approval of this ROW Contract by the court in the matter captioned United States v. Parish Chemical Co., Case No.: 
2:09cv00804-CW, in the United States District Court for the District of Utah (“United States v. Parish”). 
(c) At Closing, and only upon receipt of the Department’s written authorization, the Escrow Agent will pay from the funds 
the Department is paying for acquiring the Property the amounts required by Sections 9(b)(i) through (v) directly to the 
applicable parties, and any other amounts necessary to extinguish any other liens or encumbrances on the Property.  The 
remaining balance shall be paid to the court-appointed receiver for Grantor designated by the court in the United States v. 
Parish matter. 
(d) The Department may terminate this ROW Contract and proceed to condemnation if the total amount necessary to 
extinguish all liens and encumbrances on the Property is not covered by the Total Selling Price, less amounts attributable to 
costs to cure and improvements, and if Grantor does not provide sufficient additional funds to cover the difference. 
(e) Grantor shall sign such additional instruments and affidavits required by Escrow Agent in connection with the issuance to 
the Department of an ALTA extended coverage owner’s policy of title insurance.  The Escrow Agent’s fees associated with 
the Escrow and the Administrative Settlement Escrow Account shall be borne and paid by the Department.  
(f) All Closing costs shall be borne and paid by the Department. 
10. Notwithstanding anything in this ROW Contract to the contrary, the Department’s obligation to close the purchase and 
sale of the Property under this ROW Contract shall be subject to the satisfaction (or waiver by the Department in writing) that 
as of the Closing, (a) that there shall be no effective injunction or restraining order of any nature issued by a court of 
competent jurisdiction which shall direct that this ROW Contract or the transaction contemplated herein not be 
consummated; (b) Grantor’s compliance with all of the provisions of this ROW Contract; and (c) receipt of a current 
Commitment for Title Insurance from Escrow Agent committing to issue to the Department, upon the recording of the 
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Conveyances, an ALTA extended coverage owner’s policy of title insurance in form acceptable to the Department in its 
reasonable discretion. 
11. Grantor’s Representations and Warranties.  Grantor hereby represents and warrants (all representations, warranties and 
covenants are true on the date hereof and shall be true as of the Closing and shall survive Closing) to the Department as to the 
following: 
(a) This ROW Contract is valid and binding upon Grantor, enforceable against Grantor in accordance with its terms, except 
as such enforcement may be limited by bankruptcy, insolvency or other laws affecting creditor’s rights generally and by 
general principles of equity.  Neither this ROW Contract, the Conveyances, nor any document contemplated by or entered 
into in connection with this ROW Contract shall constitute a default under any agreement by which Grantor is bound. 
(b) Except as otherwise provided herein, no consent, approval or authorization of, or declaration, filing or registration with, 
any third party, including any governmental or regulatory authority, United States or foreign, is required in connection with 
the execution, delivery and performance of this ROW Contract by Grantor. 
(c) Grantor shall obtain all necessary consents and approvals for all necessary documents to consummate the transactions 
contemplated by this ROW Contract. 
(d) All the documents executed by Grantor which are to be delivered to the Department at the Closing are, or at the time of 
Closing will be, duly authorized, executed and delivered by Grantor, and prior to Closing, Grantor shall obtain all necessary 
consents and approvals for all necessary documents to consummate the transaction contemplated by this ROW Contract. 
(e) Grantor represents that this ROW Contract is signed with the understanding and pursuant to the Department’s 
representations that the agreement has been reviewed, approved, and sanctioned by attorneys for the United States 
Environmental Protection Agency. 
12. Grantor shall not in any way take any action, permit or acquiesce in any action or fail to take any action that will cause a 
material increase in the Department’s costs with respect to, or otherwise adversely affect, the Property.  Without limitation, 
Grantor shall not do, suffer or permit, or agree to do, any of the following:  
(a) enter into any transaction with respect to or affecting the Property that would in any way prevent Grantor’s full 
performance hereunder, or limit or adversely affect the Department’s rights hereunder or as an owner of the Property 
following Closing (including, without limitation, anything that may subject the Department to any cost, liability or expense or 
otherwise interfere with, delay or increase the cost of the Department’s acquisition, use, development and operation on the 
Property);  
(b) sell, encumber or grant any interest in the Property or any part thereof in any form or manner whatsoever not consented to 
by Department in writing;  
(c) enter into, amend, waive any rights under, terminate or extend any document or instrument affecting the Property without 
the prior written consent of the Department, which consent shall not be unreasonably withheld, conditioned or delayed;  
(d) take any action to seek any platting, replatting, rezoning or other license, variance or approval for development of any 
portion of the Property; or  
(e) without limiting the foregoing, change the grade or other physical characteristics of the Property in any respect unless the 
Department has given its prior written approval to any such change. Grantor shall notify the Department of any material 
information concerning the Property (including, without limitation, any notices from any governmental body) about which 
Grantor learns prior to Closing, promptly upon Grantor’s obtaining knowledge thereof.  This Section shall survive Closing. 
13. The individual(s) who execute this ROW Contract on behalf of Grantor represent and warrant that they are duly 
authorized to execute this ROW Contract, that Grantor is the only necessary and proper party, and except as otherwise 
provided in this ROW Contract no other signature, act or authorization is necessary to bind Grantor to the provisions of this 
ROW Contract.  Without limitation, Grantor shall deliver to the Department and/or Escrow Agent, satisfactory evidence of 
Grantor’s authority to enter into this ROW Contract and sell the Property in accordance with the provisions hereof, including 
(without limitation) evidence of Grantor’s receipt of any and all necessary consents, approvals, ratifications and/or joinders as 
may be necessary, required or requested in connection with this ROW Contract and/or sale of the Property to the Department 
in accordance herewith. 
 
CONFIRMATION OF AGENCY DISCLOSURE.  
The Department and Grantor acknowledge prior written receipt of agency disclosure provided by their respective agent that 
has disclosed the agency relationships confirmed below. At the signing of this ROW Contract; 
Grantor's Agent_[NA]_, represents Grantor. 
Grantor's Brokerage_[NA]_, represents Grantor. 
Department’s Agent_Shannon McNamara Graham_, represents purchaser. 
Department’s Brokerage_HDR Engineering, Inc._, represents purchaser. 
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Except as otherwise provided herein, each party shall bear its own fees and commissions. 
 
 
 

Total Selling Price (including cost to cure) $292,000.00 
 

       
Shannon M. Graham, (Consultant)  Date 
Agent  
 
       
Right of Way Team Leader  Date  
 
 
       
Approved by Director of Right of Way Date 
 

Grantor understands this agreement is an option until 
September 28, 2012 or approved by the Director of Right 
of Way, whichever comes first.  
 
   Grantor’s Initials    Grantor’s Initials 
 
   Grantor’s Initials      Grantor’s Initials 

 
       
Grantor     Date 
 
 
       
Grantor     Date 
 
 
       
Grantor     Date 
 
 
       
Grantor     Date 
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Kenneth L. Cannon II (3705) 
DURHAM JONES & PINEGAR, P.C. 
111 East Broadway, Suite 900 
P.O. Box 4050 
Salt Lake City, UT  84110-4050  
Telephone: (801) 415-3000  
Facsimile: (801) 415-3500  
kcannon@djplaw.com 

Attorneys for Receiver, Gil A. Miller 

IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF UTAH, CENTRAL DIVISION 

UNITED STATES OF AMERICA, 

 Plaintiff, 

v. 

PARISH CHEMICAL COMPANY, and 
UINTAH PHARMACEUTICAL  
CORPORATION, et al., 

 Defendants. 

RECEIVER’S MODIFIED MOTION 
FOR ORDER APPROVING SALE OF 

PROPERTY TO UTAH DEPARTMENT 
OF TRANSPORTATION 

Civil No. 2:09cv00804-CW-PMW 

Honorable Clark Waddoups 

Gil A. Miller, as Receiver (“Receiver”) for the estates of Parish Chemical Company and 

Uintah Pharmaceutical Corporation (together, “Parish Chemical”) hereby moves the Court for 

approval of the sale of certain property to the Utah Department of Transportation.  This motion 

modifies the Receiver’s motion filed August 24, 2012, which was withdrawn on August 27, 

2012.  In support of this Motion, the Receiver states as follows. 

1. The Receiver and His Responsibilities.  Gil A. Miller was appointed as Receiver

by Order entered June 20, 2012, Appointing Receiver, Imposing Asset Freeze and Prohibiting 

Destruction of Documents (dkt. no. 135 - the “Receiver Order”).  Pursuant to the Receiver Order, 

the Receiver is authorized, among other actions, “[s]ubject to Paragraph 40, . . . to locate, list for 
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sale or lease, engage a broker for sale or lease, cause the sale or lease, and take all necessary and 

reasonable actions to cause the sale or lease of all real property in the Receivership Estates, 

either at public or private sale, on terms and in the manner the Receiver deems most beneficial to 

the Receivership Estate, and with due regard to the realization of the true and proper value of 

such real property.”  Receiver Order at ¶ 39.  The Receiver was explicitly authorized to 

“consummate the pending real property transaction with the Utah Department of 

Transportation.”  Receiver Order at ¶ 38.  Paragraph 40 of the Receiver Order provides that, 

“[u]pon further Order of this Court, pursuant to such procedures as may be required by this Court 

and additional authority such as 28 U.S.C. §§ 2001 and 2004, the Receiver will be authorized to 

sell, and transfer clear title to, all real property in the Receivership Estates.  Receiver Order at 

¶ 40.   

2. Sale of Certain Real Property to UDOT to Widen Geneva Road.  Parish Chemical

and UDOT have been in negotiations since far before the Receiver was appointed for the sale of 

a small strip of real property owned by Parish Chemical fronting its property along Geneva Road 

(the “Sale Property”).  Had the parties not been able to agree on such a sale, UDOT would have 

used the powers of the State of Utah to acquire the Sale Property through eminent domain.  One 

of the critical issues that needed to be resolved (and was resolved) in this matter was the lien held 

by the United States pursuant to section 107(l) of the Comprehensive Environmental Response, 

Compensation, and Liability Act of 1980, as amended (the “CERCLA Lien”), which is 

substantially in excess of the proposed sale amount for the Sale Property to be sold to UDOT.  

The United States agreed to release its lien to the extent necessary and to receive consideration 

from the sale of the Sale Property in exchange for the partial lien release.  The road has been 

widened in front of Parish Chemical’s building and property on Geneva Road. 
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3. Terms of the Proposed Sale.  The sale price for the Sale Property is $292,000.  

This includes the fair value of the Sale Property as appraised by UDOT of $126,500, an amount 

for “cost of cure” for the loss of the use of the Sale Property, and an amount for administrative 

costs. The proposed Right of Way Contract, which is the governing transactional document for 

the sale, is attached hereto as Exhibit A.  From amounts attributable to the value of the real 

property ($126,500), $27,213.19 has already been disbursed to the United States Internal 

Revenue Service (the “IRS“)(whose lien on the entire Parish Chemical property, not just the Sale 

Property, was satisfied by this payment); in addition, the following distributions will be made 

from the amounts related to the value of the real property: Utah County property taxes on the 

pro-rated portion of the Parish Chemical property that is being sold to UDOT, which the 

Receiver understands to be approximately $6,000 plus amounts attributable to 2012, and the 

remaining amounts to the United States Environmental Protection Agency (the “EPA”), in the 

approximate amount of $93,000, unless the EPA agrees to a lesser amount.  From the remaining 

cost of cure and administrative expense portions of the sale price, distribution has already been 

made to a contractor for expenses related to temporary parking and fencing for Parish Chemical 

in the amount of $$6.960.00 and the following further distributions are to be made:  $25,000 to 

R.W. Investments, L.C., for amounts it advanced for a Phase II environmental report, and 

$20,000 advanced to the Receivership by the principals of Parish Chemical for certain 

receivership costs.  UDOT will pay closing costs associated with closing of the sale. In 

connection with the sale, the IRS has already released its liens on all of the Parish Chemical 

property and Utah County, and the EPA will release liens they hold on the Sale Property upon 

receipt of the payments described in this paragraph. The Receiver believes that the terms of the 

proposed sale are in the best interests of all the parties to this matter.  
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4. Certain of the Requirements of Section 2001 Should Not Apply or Have Been

Waived.  Typically, sales of real property by receivers in federal court are governed by 28 U.S.C. 

§ 2001.  This is reflected in paragraph 40 of the Receiver Order.  The proposed sale to UDOT

was, however, largely negotiated and approved by Parish Chemical and the United States before 

the appointment of the Receiver, and paragraph 38 of the Receiver Order explicitly authorizes 

the Receiver to “consummate the pending real property transaction with the Utah Department of 

Transportation . . . for UDOT’s acquisition of all necessary rights to way for the Geneva Road 

expansion project.”  There are further bases for the sale of the Sale Property not to be governed 

by Section 2001.  Under this statute, the receiver may either sell real property by public auction 

with the approval of the court or by private sale.  In the case of a private sale, all interested 

parties are to receive notice and the court approves the sale if it is in the best interests of the 

estate and on terms approved by the court.  Under the statute, the receiver is to obtain three 

appraisals from disinterested persons appointed by the court and the sale is to be confirmed at a 

price that is at least two-thirds of the appraised value.  In addition, the proposed sale is to be 

published in a newspaper of general circulation as the Court directs at least ten days before the 

sale is confirmed.  If a bona fide offer for an amount at least 10 per cent above the proposed sale 

price, the initial sale is not approved.  The approach of section 2001 has little practical 

application to the Receiver’s sale of part of its property to UDOT.   

a. A Public Auction Is Not Possible.  There can be no public auction,

because no other party can bid for the portion of the property being purchased by UDOT, given 

the State’s critical interest in completing an extensive road improvement project and its power of 

eminent domain hanging over the heads of all involved.  As a result, this option under section 

2001(a) cannot be utilized.   

Case 2:09-cv-00804-CW   Document 146   Filed 08/29/12   PageID.4990   Page 4 of 11Case 3:18-cv-00252-CWR-FKB   Document 257-6   Filed 04/05/21   Page 4 of 11



5 
SLC_1180254.7 

b. This Is an Unusual Private Sale.  The sale of the Sale Property to UDOT,

which consists of only a small portion of Parish Chemical’s property is extremely unusual in the 

context of a sale by a receiver.  As in a public auction, no third party can make a competing 

offer.  The price for which the State will purchase the Sale Property, unlike other sales of real 

property, has included in it a “cost of cure,” that is, for compensation for the costs of curing the 

displacement and disruption to the property, and an administrative cost component.  In Parish 

Chemical’s case, most of its streetside parking is lost.  The Receiver has investigated and 

analyzed the purchase price proposed by UDOT (which includes the cost of cure and 

administrative expense portions), has negotiated with UDOT, and does not believe that he would 

obtain a higher purchase offer from UDOT with other appraisals.  Likewise, section 2001(b)’s 

requirement that the terms of an approved sale be published in a newspaper of general circulation 

as the court directs at least ten days prior to the court’s confirmation of the sale makes little 

sense.  The United States, which holds a CERCLA Lien on the Sale Property (and the remaining 

portions of Parish Chemical’s property not being sold to UDOT) for amounts far exceeding the 

amount to be paid by UDOT, does not oppose the sale on the proposed terms.  The United States 

has also agreed that the Receiver may receive amounts in excess of those that have to be paid 

from sale proceeds such as real property taxes and the EPA’s CERCLA lien pro rated as to 

portion of the Parish Chemical property that the Sale Property represents, and amounts 

previously released to the United States Internal Revenue Service and use those amounts 

released to the Receiver to pay for critical expenses of the receivership estate, including most 

importantly, characterization and removal of hazardous waste from Parish Chemical’s site.  In 

addition, the Receiver understands that the principals of Parish Chemical support the sale.  Given 

the support of the parties whose interests section 2001 is intended to protect and the 
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extraordinary nature of the sale, the Court should find that section 2001 does not apply to the 

sale.  Alternatively, if section 2001 does apply, those who are to be protected thereby support the 

sale on the terms agreed to and have waived the requirements of the statute.  On a practical level, 

no party could receive any value from the sale of the Sale Property without the consent of the 

United States, whose CERCLA Lien fully encumbers the Sale Property.  The Receiver does not 

have funds to pay for appraisals and payment of such professional expenses would reduce 

amounts available for characterization and disposal of hazardous waste.  Federal courts have 

sometimes waived certain requirements of section 2001(b).  SEC v. Kirkland, 2009 WL 1439087 

*3 (M.D. Fla. 2009).  By their support of the proposed sale of the Sale Property, the United

States and Parish Chemical have waived their rights with respect to the protections of 28 U.S.C. 

§ 2001(b).

WHEREFORE, because the Court already explicitly authorized the Receiver to 

consummate the sale of the Sale Property, because the sale of the Sale Property is in the best 

interests of the parties, and because certain of the requirements of section 2001 either have no 

application to this sale or have been waived, the Receiver respectfully requests that the Court 

approve the sale of the Sale Property to UDOT on the outlined terms.  The Receiver further 

requests that the Court either approve this Motion without a hearing or that the Court schedule an 

early hearing on this Motion. 

DATED this 29th day of August, 2012. 

DURHAM JONES & PINEGAR, P.C. 

By:  /s/  Kenneth L. Cannon II 
Kenneth L. Cannon II (3705) 

Attorneys for the Receiver 
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EXHIBIT A 
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Project No: F-0114(21)0 Parcel No.(s): 176N, 176N:E, 176N:2E  
Job/Proj / Auth No: 53060 Pin No: 8061  
Project Location: SR-114; GENEVA ROAD, PROVO TO OREM 
County of Property: UTAH Tax ID / Sidwell No: 18-017-0002  
Property Address: 145 North Geneva Road OREM UT, 84057 
Owner / Grantor (s): Parish Chemical Company 

 
Owner's Address: P.O. Box 277, Orem, UT, 84059-0277  

 
IN CONSIDERATION of the foregoing and other considerations hereinafter set forth, it is mutually agreed by the 
parties as follows: 
Parish Chemical Company (“Grantor”) hereby agrees to convey and sell by Special Warranty Deed and one or 
more Easements (collectively, the “Conveyances”) a parcel(s) of land known as parcel number(s) 176N, 176N:E, 
176N:2E for transportation purposes.  This Right of Way Contract (the “ROW Contract”) is to be returned to: 
Shannon McNamara Graham (Consultant), Right of Way Agent c/o Utah Department of Transportation (the 
“Department”), Right of Way Division, 4501 South 2700 West, Box 148420, Salt Lake City, Utah 84114-8420. 
1. Grantor will transfer and convey the real property interests (collectively, the “Property”) described on Exhibit A attached 
hereto free of all liens and encumbrances except recorded utility easements. 
2. Subject to that certain Right of Entry and Occupancy Agreement between the Department and Grantor and recorded with 
the Utah County Recorder on February 25, 2011 (Entry No. 16347:2011) (the “Occupancy Agreement”), Grantor shall leave 
the Property in the same condition, as it was when this ROW Contract was signed.  No work, improvement, or alteration will 
be done to the Property other than what is provided for in this ROW Contract.  This ROW Contract completely replaces and 
supersedes the version of the Right of Way Contract attached to the Occupancy Agreement as Exhibit B.  Except as 
specifically set forth in this Section 2, all of the terms and conditions contained in the Occupancy Agreement shall remain the 
same and in full force and effect, and the Occupancy Agreement is hereby ratified and reaffirmed. 
3. The Department shall place into escrow, subject to the conditions and instructions below, the full purchase price for the 
Property at Closing (as such term is defined in Section 8 below). 
4. “Transportation Purposes” is defined as follows: The public use for which the Property or property right is being acquired 
herein, may include but is not limited to the following possible uses: the construction and improvement of a highway, which 
may include interchanges, entry and exit ramps, frontage roads, bridges, overpasses, rest areas, buildings, signs and traffic 
control devices, placement of utilities, clear zones, maintenance facilities, detention or retention ponds, environmental 
mitigation, maintenance stations, material storage, bio fuel production, slope protections, drainage appurtenance, noise 
abatement, landscaping, transit, project caused statutory relocations, and other related transportation uses. 
5. The Grantor(s) is aware that Utah Code Ann. § 78B-6-520.3 provides that in certain circumstances, the seller of property 
which is being acquired for a particular public use, is entitled to receive an offer to repurchase the property at the same price 
that the seller received, before the property can be put to a different use.  Grantor(s) waives any right Grantor may have to 
repurchase the property being acquired herein, and waives any rights Grantor(s) may have under Utah Code Ann. § 78B-6-
520.3. 
6. Grantor shall indemnify and hold harmless the Department from and against any and all claims, demands and actions 
arising before recording of the Occupancy Agreement, including costs, from lien holders or lessees of the Property.  This 
Section shall survive Closing. 
7. Grantor acknowledges that the Department has conducted environmental due diligence at the Property as set forth in that 
certain Phase I Environmental Site Assessment report prepared by HDR Engineering, Inc., dated December 2009 and 
updated August 2010 and the Phase II Environmental Site Assessment report prepared by HDR Engineering, Inc., dated 
January 2010, and Phase II Investigation Report prepared by Aspen Engineering and Environmental dated October 13, 2011, 
copies of which Grantor acknowledges that it has received.  Grantor represents and warrants that it is not aware of any 
additional information regarding the environmental condition of the Property beyond what is set forth in these reports.  
Grantor hereby releases the Department, its employees, representatives and agents, from any and all claims, causes of action, 
damages (including, without limitation, all other foreseeable and unforeseeable consequential damages, injunctions and other 
relief), fines, judgments, penalties, costs, liabilities, losses or expenses (including, without limitation, reasonable attorney’s 
fees and reasonable investigative and discovery costs) arising from or related to Hazardous Materials (defined below) which 
existed on the Property prior to recording of that certain Right of Entry and Occupancy Agreement between the Department 
and Grantor on February 25, 2011.  The term “Hazardous Materials” means (i) hazardous materials, pollutants, contaminants, 
dangerous substances, constituents, toxic substances, hazardous or toxic chemicals, hazardous wastes and hazardous 
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substances as those terms are defined in the following statutes and their implementing regulations: the Resource Conservation 
and Recovery Act, 42 U.S.C. § 6901 et seq., the Comprehensive Environmental Response, Compensation and Liability Act, 
as amended by the Superfund Amendments and Reauthorization Act 42 U.S.C. § 9601 et seq., the Utah Solid and Hazardous 
Waste Act, Utah Code Ann. § 19-6-101 et seq., the Utah Hazardous Substances Mitigation Act, Utah Code Ann. § 19-6-301 
et seq., (ii) petroleum, including crude oil and fractions thereof, above a regulated quantity, (iii) asbestos and/or asbestos-
containing materials, above a regulated quantity, or (iv) PCBs, or PCB-containing materials or fluids, above a regulated 
quantity, found at the Property which are a result of activities of Grantor or its predecessors in interest at the Property.  This 
Section shall survive Closing. 
8. The consummation of the purchase and sale of the Property contemplated under this ROW Contract (the “Closing”) shall 
be defined as the date that the Conveyances are recorded in the official records of the county where the Property is located.  
The Closing shall occur upon satisfaction of all of the Closing Conditions set forth herein but in no event later than 
September 28, 2012.  If Closing has not occurred by September 28, 2012, either the Department or Grantor may terminate 
this ROW Contract and the Department may proceed to condemnation.  Such termination shall have no effect on the 
Occupancy Agreement. 
9. Escrow and Release of Liens and Encumbrances. 
(a) Escrow Instructions and Conditions.  The Escrow Account, as defined and established pursuant to the Occupancy 
Agreement, shall be increased from $126,500.00 to $292,000.00, less $34,173.19 that has already been disbursed from the 
Escrow Account related to the United States Internal Revenue Service lien and expenses related to temporary parking and 
fencing for Grantor, and administered as follows for the purpose of consummating the purchase and sale of the Property.  If 
escrow instructions are required by Escrow Agent and there is any inconsistency between such escrow instructions and this 
ROW Contract, this ROW Contract shall control. 
(b) Conditions for Closing.  Subject to the terms and conditions of this ROW Contract, and the best efforts of Grantor and the 
Department, Closing shall be conditioned on the following:  
(i) Written confirmation of the amount due and lien releases from Utah County at Closing to satisfy all property taxes 
(including penalties and interest) owed on the Property to be acquired by the Department, including amounts accrued for 
2012, through Closing; 
(ii) Recording of the lien releases from the United States Internal Revenue Service that it has forever released at Closing any 
and all tax liens filed on the Property prior to Closing; 
(iii) Written confirmation in the form of a recordable lien release, and written confirmation from the United States 
Environmental Protection Agency (“EPA”) of the amount due at Closing, acceptable to the Department from the EPA that it 
has or will forever release any and all liens that have been filed as of the date of this agreement pursuant to 42 U.S.C. 9607(l) 
to secure payment to the United States for costs under 42 U.S.C. 9607(a) to the extent such liens encumber the Property;  
(iv) Payment of $25,000.00 to R.W. Investments L.C. for reimbursement of amounts paid to Aspen Engineering and 
Environmental LLC under Invoice No. 243, dated September 1, 2011, for the Phase II Investigation Report, dated October 
13, 2011; and 
(v) approval of this ROW Contract by the court in the matter captioned United States v. Parish Chemical Co., Case No.: 
2:09cv00804-CW, in the United States District Court for the District of Utah (“United States v. Parish”). 
(c) At Closing, and only upon receipt of the Department’s written authorization, the Escrow Agent will pay from the funds 
the Department is paying for acquiring the Property the amounts required by Sections 9(b)(i) through (v) directly to the 
applicable parties, and any other amounts necessary to extinguish any other liens or encumbrances on the Property.  The 
remaining balance shall be paid to the court-appointed receiver for Grantor designated by the court in the United States v. 
Parish matter. 
(d) The Department may terminate this ROW Contract and proceed to condemnation if the total amount necessary to 
extinguish all liens and encumbrances on the Property is not covered by the Total Selling Price, less amounts attributable to 
costs to cure and improvements, and if Grantor does not provide sufficient additional funds to cover the difference. 
(e) Grantor shall sign such additional instruments and affidavits required by Escrow Agent in connection with the issuance to 
the Department of an ALTA extended coverage owner’s policy of title insurance.  The Escrow Agent’s fees associated with 
the Escrow and the Administrative Settlement Escrow Account shall be borne and paid by the Department.  
(f) All Closing costs shall be borne and paid by the Department. 
10. Notwithstanding anything in this ROW Contract to the contrary, the Department’s obligation to close the purchase and 
sale of the Property under this ROW Contract shall be subject to the satisfaction (or waiver by the Department in writing) that 
as of the Closing, (a) that there shall be no effective injunction or restraining order of any nature issued by a court of 
competent jurisdiction which shall direct that this ROW Contract or the transaction contemplated herein not be 
consummated; (b) Grantor’s compliance with all of the provisions of this ROW Contract; and (c) receipt of a current 
Commitment for Title Insurance from Escrow Agent committing to issue to the Department, upon the recording of the 
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Conveyances, an ALTA extended coverage owner’s policy of title insurance in form acceptable to the Department in its 
reasonable discretion. 
11. Grantor’s Representations and Warranties.  Grantor hereby represents and warrants (all representations, warranties and 
covenants are true on the date hereof and shall be true as of the Closing and shall survive Closing) to the Department as to the 
following: 
(a) This ROW Contract is valid and binding upon Grantor, enforceable against Grantor in accordance with its terms, except 
as such enforcement may be limited by bankruptcy, insolvency or other laws affecting creditor’s rights generally and by 
general principles of equity.  Neither this ROW Contract, the Conveyances, nor any document contemplated by or entered 
into in connection with this ROW Contract shall constitute a default under any agreement by which Grantor is bound. 
(b) Except as otherwise provided herein, no consent, approval or authorization of, or declaration, filing or registration with, 
any third party, including any governmental or regulatory authority, United States or foreign, is required in connection with 
the execution, delivery and performance of this ROW Contract by Grantor. 
(c) Grantor shall obtain all necessary consents and approvals for all necessary documents to consummate the transactions 
contemplated by this ROW Contract. 
(d) All the documents executed by Grantor which are to be delivered to the Department at the Closing are, or at the time of 
Closing will be, duly authorized, executed and delivered by Grantor, and prior to Closing, Grantor shall obtain all necessary 
consents and approvals for all necessary documents to consummate the transaction contemplated by this ROW Contract. 
(e) Grantor represents that this ROW Contract is signed with the understanding and pursuant to the Department’s 
representations that the agreement has been reviewed, approved, and sanctioned by attorneys for the United States 
Environmental Protection Agency. 
12. Grantor shall not in any way take any action, permit or acquiesce in any action or fail to take any action that will cause a 
material increase in the Department’s costs with respect to, or otherwise adversely affect, the Property.  Without limitation, 
Grantor shall not do, suffer or permit, or agree to do, any of the following:  
(a) enter into any transaction with respect to or affecting the Property that would in any way prevent Grantor’s full 
performance hereunder, or limit or adversely affect the Department’s rights hereunder or as an owner of the Property 
following Closing (including, without limitation, anything that may subject the Department to any cost, liability or expense or 
otherwise interfere with, delay or increase the cost of the Department’s acquisition, use, development and operation on the 
Property);  
(b) sell, encumber or grant any interest in the Property or any part thereof in any form or manner whatsoever not consented to 
by Department in writing;  
(c) enter into, amend, waive any rights under, terminate or extend any document or instrument affecting the Property without 
the prior written consent of the Department, which consent shall not be unreasonably withheld, conditioned or delayed;  
(d) take any action to seek any platting, replatting, rezoning or other license, variance or approval for development of any 
portion of the Property; or  
(e) without limiting the foregoing, change the grade or other physical characteristics of the Property in any respect unless the 
Department has given its prior written approval to any such change. Grantor shall notify the Department of any material 
information concerning the Property (including, without limitation, any notices from any governmental body) about which 
Grantor learns prior to Closing, promptly upon Grantor’s obtaining knowledge thereof.  This Section shall survive Closing. 
13. The individual(s) who execute this ROW Contract on behalf of Grantor represent and warrant that they are duly 
authorized to execute this ROW Contract, that Grantor is the only necessary and proper party, and except as otherwise 
provided in this ROW Contract no other signature, act or authorization is necessary to bind Grantor to the provisions of this 
ROW Contract.  Without limitation, Grantor shall deliver to the Department and/or Escrow Agent, satisfactory evidence of 
Grantor’s authority to enter into this ROW Contract and sell the Property in accordance with the provisions hereof, including 
(without limitation) evidence of Grantor’s receipt of any and all necessary consents, approvals, ratifications and/or joinders as 
may be necessary, required or requested in connection with this ROW Contract and/or sale of the Property to the Department 
in accordance herewith. 
 
CONFIRMATION OF AGENCY DISCLOSURE.  
The Department and Grantor acknowledge prior written receipt of agency disclosure provided by their respective agent that 
has disclosed the agency relationships confirmed below. At the signing of this ROW Contract; 
Grantor's Agent_[NA]_, represents Grantor. 
Grantor's Brokerage_[NA]_, represents Grantor. 
Department’s Agent_Shannon McNamara Graham_, represents purchaser. 
Department’s Brokerage_HDR Engineering, Inc._, represents purchaser. 
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Utah Department of Transportation 
Right of Way Contract 

Fee Simple Acquisition 

Page 4 of 3 
 

    
Grantor’s Initials Grantor’s Initials 

4828‐2090‐5480.16  

Except as otherwise provided herein, each party shall bear its own fees and commissions. 
 
 
 

Total Selling Price (including cost to cure) $292,000.00 
 

       
Shannon M. Graham, (Consultant)  Date 
Agent  
 
       
Right of Way Team Leader  Date  
 
 
       
Approved by Director of Right of Way Date 
 

Grantor understands this agreement is an option until 
September 28, 2012 or approved by the Director of Right 
of Way, whichever comes first.  
 
   Grantor’s Initials    Grantor’s Initials 
 
   Grantor’s Initials      Grantor’s Initials 

 
       
Grantor     Date 
 
 
       
Grantor     Date 
 
 
       
Grantor     Date 
 
 
       
Grantor     Date 
 

 
 
 
 
 
 
 
 

Case 2:09-cv-00804-CW   Document 146   Filed 08/29/12   PageID.4997   Page 11 of 11Case 3:18-cv-00252-CWR-FKB   Document 257-6   Filed 04/05/21   Page 11 of 11


	Gary Exhibit B.pdf
	Gary South Map.pdf



