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UNITED STATES DISTRICT COURT 

SOUTHERN DISTRICT OF MISSISSIPPI 

NORTHERN DIVISION 

 

SECURITIES AND EXCHANGE 

COMMISSION,  

Plaintiff, 

v. 

ARTHUR LAMAR ADAMS AND 

MADISON TIMBER PROPERTIES, LLC, 

 

 Defendants. 

Case No. 3:18-cv-252 

 

Hon. Carlton W. Reeves, District Judge 

Hon. F. Keith Ball, Magistrate Judge 

 

 

GARY PROPERTY MANAGEMENT, LLC’S REBUTTAL TO RECEIVER’S 

RESPONSE TO RECONSIDER 

COMES NOW, Gary Property Management, LLC (hereafter “GPM”), by and through 

counsel, and respectfully submits its Rebuttal in Support of its Objection to the proposed sale and 

Request for Reconsideration, as follows:  

1. 

The terms of the proposed sale of Parcel 2 are contrary to the court’s March 12, 2021 Order,  

In seeking the court’s approval of the sale, the Receiver specifically represented  in its “Motion 

for Order Regarding the Sale of Real Property” that it would “convey title to the Buyer free and 

clear of liens, encumbrances, and related obligations or claims, save and except servitudes which 

typically transfer with title to real property, such as servitudes of egress and ingress and servitudes 

of utilities.” (Memorandum in Support of Motion for Order Regarding the Sale of Real Property, 

p. 4; Document # 254)  On March 12, 2021, the court granted the Motion, required the Receiver 

Case 3:18-cv-00252-CWR-FKB   Document 261   Filed 04/11/21   Page 1 of 7



2 
 

to retain three appraisers who would independently value Parcel 2, and give notice to other 

prospective buyers of the right to submit bids in advance of the April 12, 2021 hearing when the 

court would determine whether to approve the sale. 

2. 

The Receiver’s proposed sale and transfer Parcel 2 without the access and utility easements 

included in the deed which originally conveyed the parcel to Oxford Springs, LLC are contrary to 

the general terms of the sale set out in its motion. As set out in its initial brief,  Parcel 2 was part 

of a larger tract owned by Gary Property  Management, LLC (“GPM”) which had access to County 

Road 204. The sale of Parcel 2 to Oxford Springs, LLC eliminated  access to County Road 204 for 

the remaining property and therefore it was an essential feature of the sale that Gary Property 

Management reserve an access easement within Parcel 2 for access to County Road 204. Clearly, 

the easement runs with the land and is a typical feature of deeds which subdivide land and which 

would undermine public road access without  a reserved easement. 

Yet the Receiver, without court authority, has arranged terms of sale which would eliminate 

the deed’s access and utility easements.  The Receiver not only exceeds the scope of the court’s 

Order, it relies on a plainly overbroad view of the scope of its equity powers when it suggests, 

without authority, that equity permits the removal of any and all “adverse obligations” arising from 

the sale of Parcel 2 to Oxford Springs, including the access and utility easements at issue. 

Presumably, according to the Receiver, any obligation which it views as adversely affecting the 

potential resale value of Parcel 2, is an “adverse obligation” subject to removal, a proposition not 

supported by the Fifth Circuit and other courts which have considered the scope of a receiver’s 

equity power. That power is limited and does not support the Receiver’s position.. 
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The Fifth Circuit has consistently held that the Court’s equitable powers in an S.E.C. 

receivership is the same as its equitable powers in a bankruptcy case. In S.E.C. v. Stanford Intern. 

Bank, 927 F.3d 830, 840 (5th Cir. 2019),  the court held that “receivership courts, like bankruptcy 

courts, may also exercise discretion to approve settlements of disputed claims to receivership 

assets, provided that the settlements are ‘fair and equitable and in the best interests of the estate.’ 

Ritchie Capital Mgmt., L.L.C. v. Kelley, 785 F.3d 273, 278 (8th Cir. 2015) (citing Tri-State Fin., 

LLC v. Lovald, 525 F.3d 649, 654 (8th Cir. 2008)). “Neither a receiver's nor a receivership court's 

power is unlimited, however.” (citing Whitcomb v. Chavis, 403 U.S. 124, 161, 91 S.Ct. 1858, 1878, 

29 L.Ed.2d 363 (1971) (‘The remedial powers of an equity court must be adequate to the task, but 

they are not unlimited.’).  

Thus, when evaluating the limits of the court’s receivership equity powers, “the Courts 

often look to the related context of bankruptcy when deciding cases involving receivership estates” 

as “the purpose of bankruptcy receiverships and equity receiverships is ‘essentially the same—to 

marshal assets, preserve value, equally distribute to creditors, and, either reorganize, if possible, 

or orderly liquidate.” Stanford, 927 F. 3d at 840; see also S.E.C. v. Wealth Mgmt. LLC, 628 F.3d 

323, 334 (7th Cir. 2010) (‘The goal in both securities-fraud receiverships and liquidation 

bankruptcy is identical —the fair distribution of the liquidated assets’). Approving the district 

court’s analogy to the equity powers exercised in bankruptcy proceedings, the court in Stanford 

acknowledged that “their purpose is the same ‘makes sense’ and reflects their shared legal heritage, 

since ‘federal equity receiverships were the predecessor to Chapter 7 liquidations and Chapter 11 

reorganizations.” Id. see also Duparquet Huot & Moneuse Co. v. Evans, 297 U.S. 216, 221, 56 

S.Ct. 412, 414, 80 S.Ct. 591 (1936)).  
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As to the context at issue here, that is, whether the Receiver and this court may, through its 

equity powers, essentially reform the deed and remove access easements  which Gary Property 

Management reserved in selling off its access to County Road 204, the district court in  Koepp v. 

Holland, 688 F. Supp. 2d 65 (N.D.N.Y. 2010), aff’d, 593 F. App’x 20 (2d Cir. 2014), held that 

“equity” does not extend that far, stating “as the Bankruptcy Court correctly points out, a sale ‘free 

and clear of liens and other interests’ has no impact on restrictions of record that run with the land. 

‘Free and clear’ should be interpreted as speaking of interests against the property, such as liens 

or mortgages, which now attach to the proceeds of the sale. Therefore, the order to sell ‘free and 

clear’ has no affect on the dedication of the road and the storm drain, which are easements that run 

with the land. Clearly, 11 U.S.C.A. § 363(f) and Bankruptcy Rule 6004, which refer to the sale of 

land ‘free and clear’ from these ‘interests,’ are not intended to sever easements and other non-

monetary property interests that are created by substantive State law. Indeed, absent the consent 

of the owner of the easement or the easement being in bona fide dispute, the Bankruptcy Code 

does not even allow the Bankruptcy Court to authorize a sale of the property ‘free and clear’ of an 

easement.” Id at 255. “Absent the consent of the owner of the easement or the easement being in 

bona fide dispute, the Bankruptcy Code does not even allow the Bankruptcy Court to authorize a 

sale of the property `free and clear' of an easement." See City of New York v. Nat'l R.R. Passenger 

Corp., 2008 WL 5169636, at *8 (E.D.N.Y. 2008) (citing In re Oyster Bay Cove, 196 B.R. at 255-

56). 

But it is not only the easement that the Receivership should be prohibited from being 

allowed to set aside. In this case, GPM put restrictions on the property, running with the land, 

limiting commercial use. It is well established that a debtor cannot use bankruptcy laws to strip off 

such obligations and such a similar prohibition should follow to Receiverships such as the one 
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before the Court. See, for example, Gouveia v. Tazbir, 37 F.3d 295, 299 (7th Cir. 1994) (debtor 

cannot sell property free and clear of equitable servitude limiting use of property to residential 

uses) and In re 523 East Fifth Street Housing Preservation Dev. Fund Corp, 79 B.R. 568, 570-76 

(Bankr. S.D.N.Y. 1987) (debtor in bankruptcy not entitled to sell property free and clear of 

restrictive covenant limiting use of property to low-income housing). If the courts could set aside 

such restrictions, purchasers of real estate who purchased properties in good faith and intending to 

rely on restrictions to protect their own property values, would always be at the whim of successors 

to debtor development corporations who, for whatever reason, were not able to meet their 

obligations.  

In Skyline Woods, 758 N.W.2d at 393 (citing In re Rivera, 256 B.R. 828 (Bankr. M.D.Fla. 

2000)), a debtor sought to sell a Golf Course free of restrictive covenants that limited the use of 

the property to a Golf Course. There the court held,  

“’Any interest’ is not defined by the bankruptcy code. However, case law demonstrates 

that the bankruptcy order authorizing the sale to Liberty did not extinguish the implied 

restrictive covenants limiting the property to the use as a golf course, because such interests 

are not within the meaning of ‘any interest’ under § 363(f). The courts addressing whether 

a bankruptcy trustee may sell property of an estate free and clear of restrictive covenants 

under § 363(f) have all concluded that such a sale is not permitted.” 

3. 

Finally, we would add that the so-called independent appraisals which the Receiver has 

submitted in support of the sale price are essentially worthless because they assume, as the 

Receiver instructed, that the deed’s access and utility easements would be removed and therefore 

should not be considered in valuing the property. Again, as a matter of the court’s order, the 

easements are a valid and a proper servitude which runs with Parcel 2 and should have been 
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included in the court-ordered appraisals and, in any event, any proper appraisal should not be 

completed until the validity of the easements at issue are decided.   

CONCLUSION 

Whether or not this Court can authorize a sale free and clear of the GPM easements, deed 

restrictions and covenants running with the land, items the Receiver was fully aware of when she 

elected to take over Oxford Springs, LLC and, furthermore, which were a matter of record and 

contained in the Deed from GPM to Oxford Springs, LLC is certainly not only disputed, but the 

law rightfully imposes limitations on the Court’s ability to do so.  

Respectfully Submitted this 11th day of April, 2021. 

 

/s/ D. Bradley Walsh 

THE WALSH LAW FIRM PC 

D. Bradley Walsh, Miss. Bar No. 9910 

265 N. Lamar Blvd., Suite W 

Oxford, Mississippi 38655 

Tel: 662.281.5790 

Fax: 855.627.0563 

bwalsh@thewalshlawfirm.com 

Of Counsel: 

CLAYTON O’DONNELL, PLLC 

1403 Van Buren Avenue 

Suite 103 

P.O. Drawer 676 

Oxford, MS  38655 

Telephone:  (662) 234-0900 

        

/s/ 
David D. O’Donnell

        

 DAVID D. O’DONNELL, MSB #3912 

 Attorney for Gary Property Mgt., LLC       

 dodonnell@claytonodonnell.com 
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CERTIFICATE OF SERVICE 

I certify that I electronically filed the foregoing with the Clerk of the Court using the ECF system 

which sent notification to all counsel of record on this the 11th day of April, 2021. 

/s/ D/ Bradley Walsh 
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