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IN THE UNITED STATES DISTRICT COURT 
FOR THE SOUTHERN DISTRICT OF MISSISSIPPI 

NORTHERN DIVISION 
 

 
ALYSSON MILLS, IN HER CAPACITY      PLAINTIFF   

AS RECEIVER FOR ARTHUR LAMAR  
ADAMS AND MADISON TIMBER   

PROPERTIES, LLC,  
   

v.       CIVIL ACTION NO.: 3:19-cv-196-CWR-LGI  
    

BANKPLUS; BANKPLUS WEALTH  
MANAGEMENT, LLC; GEE GEE  

PATRIDGE, VICE PRESIDENT AND CHIEF  
OPERATING OFFICER OF BANKPLUS;  

STEWART PATRIDGE; JASON COWGILL;  
MARTIN MURPHREE; MUTUAL OF  

OMAHA INSURANCE COMPANY;  
MUTUAL OF OMAHA INVESTOR  

SERVICES, INC.; FEDERAL INSURANCE  

COMPANY; and CONTINENTAL  

CASUALTY COMPANY,            DEFENDANTS 
  

 
DEFENDANTS FEDERAL INSURANCE COMPANY AND  

CONTINENTAL CASUALTY COMPANY’S REBUTTAL IN SUPPORT OF  

MOTION TO DISMISS PLAINTIFF’S AMENDED COMPLAINT,  
OR, IN THE ALTERNATIVE, MOTION TO STAY COUNT VII 

 
COME NOW, Defendants Federal Insurance Company (“Federal”) and Continental 

Casualty Company (“Continental”) (Federal and Continental, collectively, the “Insurer 

Defendants”), by and through undersigned counsel, and file this Rebuttal in Support of their 

Motion to Dismiss Plaintiff’s Amended Complaint, or, in the Alternative, Motion to Stay Count 

VII of the Amended Complaint. 

 As a preliminary matter, Plaintiff unequivocally states in her opposition brief that she does 

not assert Counts I, II, and III against the Insurer Defendants, despite the allegations therein against 

“all Defendants,” which, following Plaintiff’s filing of her Amended Complaint includes, by 
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definition, the Insurer Defendants.  (See Doc. 71 at pp. 1-2 (defining “Defendants,” collectively, 

as all named defendants); Doc. 115 at 2 (“Because Count VII is the only count that applies to the 

Insurer Defendants, the Insurer Defendants’ motion’s arguments with respect to Counts I, II, and 

III . . . are unnecessary and this Court need not address them.”).)  In light of this concession, and 

the lack of any opposition, the Court should grant the Insurer Defendants’ Motion to Dismiss 

Plaintiff’s Amended Complaint (Doc. 110) as to Counts I-III, and dismiss these claims with 

prejudice as against the Insurer Defendants. 

 With respect to the single paragraph offered in support of Count VII, which seeks 

“declaratory judgment and judicial determination that the [Insurer Defendants’] policies cover the 

conduct alleged in the amended complaint against BankPlus, BankPlus Wealth Management, LLC 

and their agents” (Doc. 71 ¶ 150),  Plaintiff’s opposition brief entirely ignores the fatal deficiencies 

in her Amended Complaint.  Specifically, Plaintiff does not address the lack of any allegation in 

the Amended Complaint that the Insurer Defendants have “denied or indicated that [they] may 

deny that a contract covers a party’s claim against an insured,” as is required for a direct action 

under M.R.C.P. 57(b)(2).  Rather, in her opposition brief, Plaintiff asserts only that 

“communications with the Insurer Defendants thus far led her to conclude . . .  that they may deny 

that specific sections of the policies in question cover Plaintiff’s claim against their insured.”  (Doc. 

115 at 3 (internal punctuation omitted).)   

As an initial matter, under the Federal Rules of Civil Procedure, although “[b]riefing may 

clarify unclear allegations in a complaint[,]” Pegram v. Herdrich, 530 U.S. 211, 230 n.10 (2000), 

“it is axiomatic that a complaint cannot be amended by briefs in opposition to a motion to dismiss.”  

In re Enron Corp. Sec., Derivative & ERISA Litig., 761 F. Supp. 2d 504, 566 (S.D. Tex. 2011).  

Thus, Plaintiff’s efforts to amend her complaint by way of her response brief is of no effect as a 
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matter of law and cannot be used to satisfy the elements necessary to sustain a third-party direct 

action for declaratory judgment under M.R.C.P. 57.  The Insurer Defendants’ Motion to Dismiss 

must be decided on the well-pleaded allegations of the complaint, not unpleaded arguments 

contained in a response brief.  See Ashcroft v. Iqbal, 556 U.S. 662, 678 (2009).  For this reason 

alone, Count VII of Plaintiff’s Amended Complaint remains fatally flawed and should be 

dismissed.  

More substantively, however, the fact that the Insurer Defendants’ communications with 

Plaintiff have allegedly “led her to conclude” that coverage might be denied under certain coverage 

sections of their respective policies is entirely irrelevant to whether a direct action is permitted 

under M.R.C.P. 57.  The language of the rule is clear.  It requires, at a minimum, an allegation that 

an “insurer has denied or indicated that it may deny that a[n insurance] contract covers a party’s 

claim against an insured[.]”  M.R.C.P. 57(b)(2) (emphasis added).  There is nothing in Rule 57 

that speaks to the subjective beliefs of a third party claimant.  Rather, a direct action is permitted 

only (1) with respect to denials or the insurer’s indications of denials; and, then, (2) under the 

insurance contract as a whole, as opposed to any specific coverage section(s).  By Plaintiff’s logic, 

a direct third-party action could be brought against an insurer that is defending a claim against its 

insured pursuant to a reservation of rights under one coverage section of a policy (e.g., Coverage 

A under a CGL policy for bodily injury and property damage liability) because the insurer has not 

similarly acknowledged the potential for coverage under other coverage sections (e.g., Coverage 

B under a CGL policy for personal and advertising injury liability).  In other words, the fact that 

the insurer has, in fact, acknowledged the potential for coverage under the contract as a whole 

would be of no event.  Such an interpretation impermissibly expands the narrow circumstances in 

which third-parties may bring direct declaratory judgment actions against insurers beyond the plain 
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language of Rule 57(b)(2) and the manner in which it has been construed by Mississippi courts.  

See, e.g., Poindexter v. So. United Fire Ins. Co., 838 So.2d 964, 968 (Miss. 2003) (insurer’s 

“reluctance to pay until a court has adjudicated exactly what is owing to [the claimant]” was not 

“tantamount to a denial of coverage”); Hudson v. Palmer, 977 So.2d 369, 377 (Miss. Ct. App. 

2007) (claimant’s acknowledgment that insurer had made settlement offer was fatal to contention 

that coverage had been denied). 

None of the cases cited by Plaintiff in her opposition brief suggest, much less mandate, a 

contrary conclusion.  In Lewis v. Allstate Insurance Company, 730 So.2d 65 (Miss. 1998), the 

Mississippi Supreme Court, relying on a predecessor version of M.R.C.P. 57, stated only that “if 

an insurance company can conduct a declaratory judgment action regarding coverage prior to 

resolution of an underlying wrongful death trial, then the insureds and third party beneficiaries 

should be able [to do so] as well.”  730 So.2d at 71.  Although this statement remains true so long 

as the current requirements of M.R.C.P. 57 are met (e.g., coverage under the insurance contract 

has been denied), it was mere dicta.  Lewis involved a declaratory judgment action brought by an 

insurer, not an insured or third-party beneficiary.  Id. at 67-68.  Even then, the court’s rationale 

was expressly grounded in the principle that “reviews of insurance contracts do not involve a jury 

and are often cursory.”  Id. at 71.  Thus, the court’s dicta in Lewis was in all events premised on 

the fact that, in that case, adjudication of the underlying action was unnecessary to resolve any 

coverage issues presented by the complaint.  For the reasons explained in the Insurer Defendants’ 

initial motion and below, that is not the case here. 

Although Titan Indemnity Company v. Williams, 743 So.2d 1020 (Miss. Ct. App. 1999), 

did at least involve a claim for declaratory judgment brought by a third-party claimant, it is 

similarly of no persuasive value here.  In that case, “whether [the claimant’s] claim fell within the 
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ambit of either policy had to be determined before his underlying action against [the insured] for 

damages might proceed,” because in the absence of insurance coverage, the claimant had no 

recourse against the insured school district due to sovereign immunity.  Williams, 743 So.2d at 

1023 (emphasis added).  Thus, judicial economy warranted immediate resolution of the existence 

of coverage, which could be determined solely by the allegations of the liability complaint.  A 

determination of noncoverage would end the liability action.  Id. 

Here, even setting aside the fatal deficiencies in the allegations actually contained in Count 

VII of Plaintiff’s Amended Complaint, the central issue is the extent of any coverage that may be 

provided under the Insurer Defendants’ respective policies, which, in material respects, cannot as 

a matter of contract be determined from the mere allegations of the complaint.  For example, 

Plaintiff’s Amended Complaint alleges numerous intentional wrongful acts by BankPlus and its 

agents.  (See, e.g., Doc. 71 ¶¶ 86-88, 96, 105, 122-129.)  The existence and extent of coverage 

under the Bankers’ Professional Liability (“BPL”) Coverage Section may turn, for instance, on 

whether the Conduct Exclusion has been triggered by a “final, non-appealable adjudication in an 

underlying proceeding (other than a declaratory proceeding or action brought by or against the 

Company)” establishing either (1) that any Insured “gained any profit, remuneration or other 

advantage” to which it was not legally entitled; and/or (2) a “deliberate fraudulent act or omission 

or any willful violation of any statute or regulation by any Insured.”  (See Federal’s ForeFront 

Portfolio for Community Banks Policy No. 6802-5021, relevant excerpts of which are attached 

hereto as Exhibit “A,” at p. 14 of 16.)1  In light of Plaintiff’s allegations, until such a final, non-

                                                             
1 As the Federal Policy is referenced in Plaintiff’s Amended Complaint (see Doc. 71 ¶¶ 14, 150) 
and is central to her declaratory judgment claim against the Insurer Defendants, the attached policy 
excerpts are “considered part of the pleadings,” and the Court may consider the document when 
considering the Insurer Defendants’ Motion to Dismiss.  Collins v. Morgan Stanley Dean Witter, 
224 F.3d 496, 498 (5th Cir. 2000). 
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appealable adjudication has occurred, the existence and extent of coverage under the BPL 

Coverage Section for those alleged wrongful acts cannot be determined.  Thus, a declaratory 

judgment action now – which, under the terms of the policy, does not satisfy the final adjudication 

requirement – is premature.  The Insurer Defendants cannot possibly speak to indemnity coverage 

under their respective policies as a whole, nor can the Court adjudicate the same, until the 

substantive claims against the insureds have been fully and finally adjudicated. 

At a minimum, a stay of Plaintiff’s declaratory judgment claim is warranted.  In light of 

the fact that a defense is already being provided to the insureds under a reservation of rights, the 

sole coverage issue is the existence and scope of any duty to indemnify.  Under Mississippi law, 

“the duty to indemnify turns on the actual facts giving rise to liability in the underlying suit, and 

whether any damages caused by the insured and later proven at trial are covered by the policy.”  

Est. of Bradley ex rel. Sample v. Royal Surplus Lines Ins. Co., 647 F.3d 524, 531 (5th Cir. 2011).  

Thus, “an insurer’s duty to indemnify generally cannot be ascertained until the completion of 

litigation, when liability is established, if at all.”  Id.  As stated in the Insurer Defendants’ principal 

brief, because the duty to indemnify here depends on “actual facts” not only developed in the 

underlying litigation, but also, in many instances, finally adjudicated, a stay of a claim seeking 

declaratory relief as to the duty to indemnify is appropriate until the underlying litigation is 

resolved.  See, e.g., Zurich Am. Ins. Co. v. R.E.M. Directional, Inc., No. 5:15-CV-13 DCB MTP, 

2015 WL 5970878, at *3 (S.D. Miss. Oct. 14, 2015); Nat'l Cas. Co. v. Franklin Cty., Miss., 718 F. 

Supp. 2d 785, 795 (S.D. Miss. 2010); Lexington Ins. Co. v. Hattiesburg Med. Park Mgmt. Corp., 

No. CIVA 207CV26KS-MTP, 2007 WL 2011288, at *9 (S.D. Miss. July 6, 2007). 

Whether Count VII is dismissed without prejudice or stayed, there is neither legal nor 

practical support for allowing the declaratory judgment claim to proceed now, where the question 
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of indemnity coverage – and, thus, the Insurer Defendants’ coverage position – necessarily turns 

on the outcome of the substantive claims being litigated against their insureds.  This is not a 

circumstance in which coverage has been denied under an insurance contract as a whole, such that 

the correctness of that decision could be determined in conjunction with a determination of liability 

and the amount of damages to be assessed against the insured.  To the contrary, as is evident by 

the fact that Federal is defending its insureds under a reservation of rights, this is a circumstance 

in which the existence and extent of indemnity coverage under the insurance contracts cannot be 

determined until the substantive claims have been fully and finally adjudicated.  There is simply 

no judicial economy achieved by permitting a premature claim to proceed. 

For the foregoing reasons, and those stated in the Insurer Defendants’ principal brief in 

support of their Motion to Dismiss, the Insurer Defendants respectfully request that Counts I-III 

of the Amended Complaint be dismissed with prejudice for failure to state a claim for relief and 

that Count VII of the Amended Complaint be dismissed without prejudice.  Alternatively, Count 

VII should be stayed pending a resolution of the claims against the non-insurer defendants as any 

coverage determination (including whether to accept or deny coverage) is necessarily dependent 

on the final adjudication. 

 

/s/ Markham R. Leventhal    
Markham R. Leventhal (MS Bar No. 616140) 
CARLTON FIELDS, P.A. 
Suite 400 West 
1025 Thomas Jefferson Street, NW 
Washington, DC 20007 
(202) 965-8189 
(202) 965-8104 (fax) 
E-mail:  mleventhal@carltonfields.com  
 
Attorneys for Defendant Federal Insurance 
Company 
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/s/ John A. Banahan      
John A. Banahan (MS Bar 1731) 
BRYAN, NELSON, SCHROEDER, CASTIGLIOLA 
& BANAHAN, PLLC 
1103 Jackson Avenue, Pascagoula, MS 39568  
P.O. Box 1529, Pascagoula, MS 39568-1529 
(228) 762-6631 
Email: john@bnscb.com 
 
Attorneys for Defendant Continental Casualty 
Company 
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CERTIFICATE OF SERVICE 
 
 

I hereby certify that a copy of the foregoing document was electronically filed with the 

Clerk of Court using the ECF system which will send notifications of service to all counsel of 

record. 

This the 16th day of April, 2021. 
 
 
 
 

/s/ Markham R. Leventhal   
Markham R. Leventhal 
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Chubb Group of Insurance Companies

202B Hall's Mill Road

Whitehouse Station, NJ 08889

FOREFRONT PORTFOLIOSM FOR COMMUNITY BANKS 

GENERAL  TERMS  AND  CONDITIONS SECTION

DECLARATIONS Policy Number: 6802-5051

FEDERAL INSURANCE COMPANY
A stock insurance company, incorporated under the laws of 
Indiana, herein called the Company

Capital Center, 251 North Illinois, Suite 1100 
Indianapolis, IN 46204-1927

THIS POLICY PROVIDES CLAIMS MADE COVERAGE, WHICH APPLIES ONLY TO “CLAIMS” FIRST MADE 
DURING  THE “POLICY PERIOD”,  OR ANY EXTENDED  REPORTING PERIOD.   THE LIMIT OF LIABILITY TO 
PAY “LOSS” WILL BE REDUCED, AND MAY BE EXHAUSTED, BY “DEFENSE COSTS”,  AND  “DEFENSE  
COSTS”  WILL BE APPLIED AGAINST THE RETENTION.   IN NO EVENT  WILL THE COMPANY BE LIABLE   
FOR “DEFENSE COSTS” OR ANY OTHER “LOSS” IN EXCESS OF THE APPLICABLE LIMIT OF LIABILITY. 
READ THE ENTIRE POLICY CAREFULLY.

ITEM 1. Parent Organization: BancPlus Corporation and its Subsidiaries

Principal Address: 400  Concourse,  Suite 200
1068 Highland Colony Parkway 
Ridgeland, MS 39157

ITEM 2.     Policy Period:  From:        12:01 A.M. on    March 30,  2018
To: 12:01 A.M. on March 30, 2019
Local time at the address shown in ITEM 1.

ITEM 3.     Coverage Summary:

(A) Description:

The selection of “No” or failure to select either “Yes” or “No” indicates that the respective Coverage is not included 
in the policy.

Employment Practices Liability Yes No

Fiduciary Liability Yes No

Directors and Officers Liability Yes No

Outside Directorship Liability Yes No

Bankers Professional Liability Yes No

Lender Liability Yes No

ForeFront Portfolio For Community Banks 
General  Terms and Conditions Section 
Form 17-02-4976(Ed.11-03)

Page 1 of 2
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ForeFront Portfolio For Community Banks 
General Terms and Conditions Section
Form 17-02-4976 (Ed. 11-03) Page 2 of 2

(B) Aggregate Limits of Liability:

Each Combined Aggregate Limit of Liability Each Policy Period below is shared by the 
Coverage  Sections  indicated:

Combined Aggregate Limit of Liability Each Policy Period # 1: $5,000,000.00 
Employment Practices Liability

Combined Aggregate Limit of Liability Each Policy Period # 2: $5,000,000.00 
Fiduciary Liability

Combined Aggregate Limit of Liability Each Policy Period # 3: $5,000,000.00 
Directors and Officers Liability,  Outside Directorship Liability

Combined Aggregate Limit of Liability Each Policy Period # 4: $5,000,000.00 
Bankers Professional Liability,  Lending Liability

(C) Maximum Aggregate Limit of Liability Each Policy Period for all Claimsunder this 
policy: $20,000,000.00

IN WITNESS WHEREOF, THE COMPANY issuing this policy has caused this policy to be signed by its 
authorized officers, but it shall not be valid unless also signed by a duly authorized representative of the 
Company.

FEDERAL INSURANCE COMPANY

Secretary President

May 10, 2018

Date Authorized Representative
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Chubb Group of Insurance Companies

202B Hall's Mill Road, Whitehouse Station, NJ 
08889

FOREFRONT PORTFOLIOSM FOR COMMUNITY BANKS

BANKERS PROFESSIONAL LIABILITY 
COVERAGE SECTION

DECLARATIONS Policy Number: 6802-5051

FEDERAL INSURANCE COMPANY
A stock insurance company, incorporated under the laws of 
Indiana, herein called the Company

THIS  COVERAGE  SECTION  PROVIDES  CLAIMS  MADE  COVERAGE,  WHICH  APPLIES  ONLY  TO 
“CLAIMS”  FIRST  MADE  DURING  THE  “POLICY  PERIOD”,  OR  ANY  EXTENDED  REPORTING  PERIOD. 
THE LIMIT OF LIABILITY TO  PAY  “LOSS”  WILL  BE  REDUCED,  AND  MAY  BE  EXHAUSTED,  BY 
“DEFENSE COSTS”, AND “DEFENSE  COSTS”  WILL  BE  APPLIED  AGAINST  THE  RETENTION.  IN NO 
EVENT WILL THE COMPANY  BE  LIABLE FOR  “DEFENSE  COSTS”  OR  ANY  OTHER “LOSS” IN EXCESS  
OF THE APPLICABLE LIMIT OF LIABILITY.  READ THE ENTIRE POLICY CAREFULLY.

ITEM 1.     Parent Organization: BancPlus Corporation and its Subsidiaries
400  Concourse,  Suite  200
1068 Highland Colony Parkway 
Ridgeland,  MS 39157

ITEM 2.     Limits of Liability:

(A) Each Claim: $5,000,000.00

(B) Each Policy Period: $5,000,000.00 

ITEM 3. Coinsurance Percentage: 0.00%

ITEM 4.   Retention: $500,000.00

ITEM 5. Organization: BancPlus  Corporation  and Its Subsidiaries

ITEM 6. Extended Reporting Period:

(A) Additional Period: 1 year

(B) Additional Premium: 100% of Annualized Premium for the expiring Policy Period

ITEM 7.     Pending or Prior Date: March 30, 1999

ForeFront  Portfolio  For  Community  Banks 
Bankers Professional Liability Coverage Section 
Form 17-02-4992 (Ed. 11-03)

Page 1 of 1
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ForeFront Portfolio for Community Banks 
Bankers Professional Liability Coverage Section
Form 17-02-4995 (Ed. 2/2004) Page 1 of 14

In consideration of payment of the premium and subject to the Declarations, the 
General Terms and Conditions, and the limitations, conditions, provisions and other 
terms of this Coverage Section, the Company and the Insured agree as follows:

Insuring Clause

Bankers Professional 
Liability Coverage Section

1. The Company shall pay, on behalf of an Insured, Loss on account of any Claim first 
made against such Insured during the Policy Period or, if exercised, during the 
Extended Reporting Period, for a Wrongful Act while performing Professional 
Services, including failure to perform Professional Services.

Definitions 2. When used in this CoverageSection:

Application means all signed applications, including attachments and other materials 
submitted therewith or incorporated therein, submitted by the Insureds to the Company 
for this Coverage Section or for any coverage section or policy of which this Coverage 
Section is a direct or indirect renewal or replacement.

Application shall also include, for each Organization, all of the following documents 
whether or not submitted with or attached to any such signed application:

a. the Annual Report (including financial statements) last issued to shareholders 
before this policy’s inceptiondate;

b. the report last filed with the Securities and Exchange Commission on Form 10-
K before this policy’s inception date;

c. the report last filed with the Securities and Exchange Commission on Form 10-
Q before this policy’s inception date;

d. the proxy statement and (if different) definitive proxy statement last filed with 
the Securities and Exchange Commission before this policy’s inception date;

e. all reports filed with the Securities and Exchange Commission on Form 8-K
during the twelve (12) months preceding this policy’s inception date; and

f. all reports filed with the Securities and Exchange Commission on Schedule 
13D, with respect to any equity securities of such Organization, during the 
twelve (12) months preceding this policy’s inception date.

All such applications, attachments, materials and other documents are deemed 
attached to, incorporated into and made a part of this Coverage Section.

Claim means:

a. a written demand for monetarydamages;

b. a civil proceeding commenced by the service of a complaint or similar pleading;

c. an arbitration proceeding commenced by the submission of a statement of 
claim or similar document; or
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ForeFront Portfolio for Community Banks 
Bankers Professional Liability Coverage Section
Form 17-02-4995 (Ed. 2/2004) Page 2 of 14

Definitions
(continued)

d. a criminal proceeding commenced by the return of an indictment,

by or on behalf of a Customer against an Insured for a Wrongful Act, including any 
appeal therefrom.

Except as may otherwise be provided in Subsection 6, Subsection 7e or Subsection 8b 
of this Coverage Section, a Claim will be deemed to have first been made when such 
Claim is commenced as set forth in this definition (or, in the case of a written demand 
for monetary damages, when such demand is first received by an Insured).

Customer means any person or entity that:

a. has or had a written agreement with the Organization; or

b. submitted a written application to the Organization
to receive Professional Services.

Defense Costs means that part of Loss consisting of reasonable costs, charges, 
fees (including but not limited to attorneys’ fees and experts’ fees) and expenses 
(other than regular or overtime wages, salaries, fees or benefits of the directors, 
officers or employees of the Organization) incurred in defending any Claim and the 
premium for appeal, attachment or similar bonds.

Domestic Partner means any natural person qualifying as a domestic partner under 
the provisions of any applicable federal, state or local law or under the provisions of 
any formal program established by the Organization.

Financial Impairment means the status of an Organization resulting from:

a. the appointment by any state or federal official, agency or court of any receiver, 
conservator, liquidator, trustee, rehabilitator or similar official to take control of, 
supervise, manage or liquidate such Organization;or

b. such Organization becoming a debtor in possession under the United States 
bankruptcy law or the equivalent of a debtor in possession under the law of any 
other country.

Insured means the Organization and any Insured Person.

Insured Person means any natural person who was, now is or shall become:

a. a full-time, part-time, temporary, leased or seasonal employee or volunteer of 
the Organization but only while acting in his or her capacity as such;

b. a duly elected or appointed director or officer of any Organization but only 
while acting in his or her capacity as such; or

c. with respect to any Organization formed outside the United States of America, 
any equivalent executive position described in b above, under applicable law in 
any country other than the United States of America.

Lending Customer means any person or entity which is not affiliated with the 
Organization and to which an extension of credit, an agreement to extend credit, or 
a refusal to extend credit was made or negotiated on behalf of the Organization.
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ForeFront Portfolio for Community Banks 
Bankers Professional Liability Coverage Section
Form 17-02-4995 (Ed. 2/2004) Page 3 of 14

Definitions
(continued)

Lending Services means any act performed by an Insured for a Lending Customer 
of the Organization in the course of extending or refusing to extend credit or granting 
or refusing to grant a loan or any transaction in the nature of a loan, including any act 
of restructure, termination, transfer, repossession or foreclosure. Lending Services 
shall not include any Professional Service.

Loan Servicing means the servicing of any loan, lease or extension of credit 
(whether consumer, commercial, mortgage banking or otherwise, but not including 
financing for investment banking, or for leveraged management buyouts). Loan 
Servicing includes the following servicing activities: record keeping, billing and 
disbursements of principal or interest, receipt or payment of insurance premiums and 
taxes, credit reporting or statements of creditworthiness, determination of the 
depreciation amount of property (but not projections of or an appraisal for residual or 
future value of property). Loan Servicing shall not include any act of restructure, 
termination, transfer, repossession or foreclosure, or any act arising out of the 
operation or control of any entity or property that the Insured acquired as security or 
collateral for any loan, lease or extension of credit.

Loss means the amount that an Insured becomes legally obligated to pay  on 
account of any covered Claim, including but not limited to damages (including 
punitive or exemplary damages, if and to the extent that such damages are insurable 
by law), judgments, settlements, pre-judgment and post-judgment interest and 
Defense Costs.   Loss shall not include:

a. any amount not indemnified by the Organization for which an Insured Person
is absolved from payment by reason of any covenant, agreement or court order;

b. any costs incurred by an Organization to comply with any order for injunctive 
or other non-monetary relief, or to comply with an agreement to provide such 
relief;

c. any amount incurred by an Insured in the defense or investigation of  any 
action, proceeding, investigation or demand that is not then a Claim even if:

(1) such amount also benefits the defense of a covered Claim; or

(2) such action, proceeding, investigation or demand subsequently givesrise 
to a Claim;

d. taxes, fines or penalties, or the multiple portion of any multiplied damage 
award;

e. any amount not insurable under the law pursuant to which this Coverage 
Section is construed;

f. any amount allocated to non-covered loss pursuant to Subsection 10 of this 
Coverage Section;

g. loss of the actual money, securities, property or other items of value in the 
custody or control of any Insured, its agent, or in transit; or

h. amount otherwise reimbursable to any Insured by any trust, estate, plan or 
fund or any similar entity, or the sponsor of any such trust, estate, plan or fund.
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ForeFront Portfolio for Community Banks 
Bankers Professional Liability Coverage Section
Form 17-02-4995 (Ed. 2/2004) Page 4 of 14

Definitions
(continued)

Organization means, collectively, those organizations designated in ITEM 5 of the 
Declarations for this Coverage Section, including any such organization in its capacity 
as a debtor in possession under the United States bankruptcy law or in an equivalent 
status under the law of any other country, or any Subsidiary of such organizations.

Pollutants means:

a. any substance located anywhere in the world exhibiting any hazardous 
characteristics as defined by, or identified on a list of hazardous substances 
issued by the United States Environmental Protection Agency or any state, 
county, municipality or locality counterpart thereof, including, without limitation, 
solids, liquids, gaseous or thermal irritants, contaminants or smoke, vapor, 
soot, fumes, acids, alkalis, chemicals or waste materials;or

b. any other air emission, odor, waste water, oil or oil products, infectious or medical 
waste, asbestos or asbestos products or anynoise.

Professional Services means Loan Servicing and only those services performed 
or required to be performed by an Insured for or on behalf of a Customer of an 
Insured:

a. for a fee, commission or other monetaryconsideration;

b. where a fee, commission or other monetary consideration would usually be 
received by the Insured but for business or other reasons is waived by the 
Insured; or

c. for other remuneration which inures to the benefit of such Insured.

Professional Services shall notinclude:

(1) medical or health care services, real estate appraisal services, 
architectural or construction management services, the practice of law or 
the rendering of legal services;

(2) services performed by any entity which the Insured shall have acquired 
ownership or control as security for a loan, lease or other extension of 
credit; or

(3) Lending Services.

Related Claims means all Claims for Wrongful Acts based upon, arising from, or in 
consequence of the same or related facts, circumstances, situations, transactions or 
events or the same or related series of facts, circumstances, situations, transactions 
or events.

Subsidiary means any organization, at or prior to the inception of this policy, in which 
more than fifty percent (50%) of the outstanding securities or voting rights 
representing the present right to vote for election of or to appoint directors of such 
organization are owned or controlled, directly or indirectly, in any combination, by one
or more Organizations.

Wrongful Act means any error, misstatement, misleading statement, act, omission, 
neglect, or breach of duty committed, attempted, or allegedly committed or 
attempted, before or during the Policy Period by any Insured.
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Exclusions 3. The Company shall not be liable for Loss on account of any Claim:
a. based upon, arising from, or in consequence of any fact, circumstance, 

situation, transaction, event or Wrongful Act that, before the inception date set 
forth in ITEM 2 of the Declarations of the General Terms and Conditions, was 
the subject of any notice given under any policy or coverage section of which 
this Coverage Section is a direct or indirect renewal or replacement;

b. based upon, arising from, or in consequence of any demand, suit or other 
proceeding pending against, or order, decree or judgment entered for or  
against any Insured, on or prior to the Pending or Prior Date set forth in ITEM 7
of the Declarations for this Coverage Section, or the same or substantially the 
same fact, circumstance, situation, transaction, event or Wrongful Act 
underlying or allegedtherein;

c. brought or maintained by or on behalf of any Insured in any capacity; provided 
that this Exclusion 3c shall not apply to that portion of any Claim:

(1) where the claimant is an Insured Person and was provided with or 
entitled to be provided with Professional Services and is bringing such 
Claim solely in his or her capacity as a Customer of the Organization 
and where the Claim is brought without the solicitation, assistance or 
participation of anyother Insured; or

(2) brought or maintained by an Insured Person for contribution or 
indemnity, if such Claim directly results from another Claim covered 
under this CoverageSection;

d. based upon, arising from, or in consequenceof:

(1) any actual, alleged, or threatened exposure to, or generation, storage, 
transportation, discharge, emission, release, dispersal, escape, 
treatment, removal or disposal of any Pollutants; or

(2) any regulation, order, direction or request to test for, monitor, clean up, 
remove, contain, treat, detoxify or neutralize any Pollutants, or  any 
action taken in contemplation or anticipation of any such  regulation, 
order, direction or request,

including but not limited to any Claim for financial loss to any Insured, its 
securityholders or its creditors based upon, arising from, or in consequence of 
any matter described in (1) or (2) of this Exclusion 3d;

e. for bodily injury, mental anguish, emotional distress, sickness, disease or death 
of any person or damage to or destruction of any tangible property including 
loss of use thereof whether or not it is damaged or destroyed;

f. for any actual or alleged violation of the responsibilities, obligations or duties 
imposed on fiduciaries by the Employee Retirement Income Security Act of 1974, 
or any amendments thereto, or any rules or regulations promulgated thereunder, 
or any similar provisions of any federal, state, or local statutory law or common 
law anywhere in theworld;
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Exclusions
(continued)

g. for Wrongful Acts of an Insured Person in his  or her capacity as a director,  
officer, manager, trustee, regent, governor or employee of any entity other than 
the Organization, even if the Insured Person’s service in such capacity is with 
the knowledge or consent or at the request of the Organization;

h. based upon, arising from, or in consequenceof:

(1) any Insured having gained in fact any profit, remuneration or other 
advantage to which such Insured was not legally entitled; or

(2) any deliberately fraudulent act or omission or any willful violation of any 
statute or regulation by any Insured, if a judgment or other final 
adjudication establishes such a deliberately fraudulent act or omission or 
willful violation;

i. for discrimination, libel, slander, wrongful termination of employment, 
disparagement, sexual harassment, violation of rights of privacy, wrongful entry, 
eviction, false arrest, false imprisonment, malicious prosecution, assault or 
battery;

j. based upon, arising from, or in consequenceof:

(1) the insolvency of any bank, banking firm, broker, or dealer in securities, 
or any other person or entity, or the inability of any such entity or person 
to make any payment or settle or effect any transaction of any kind. 
However, this Exclusion 3j(1) shall not apply to Wrongful Acts solely in 
connection with an Insured’s investment on behalf of a Customer in the 
stock of any of the foregoing entities;or

(2) Financial Impairment;
k. based upon, arising from or in consequence of Lending Services;

l. based upon, arising from, or in consequenceof:

(1) the underwriting, securitizing, syndicating, promoting, or market making 
(as defined in section 3(A)(38) of the Securities Exchange Act of 1934 as 
amended) of any debt or equity security or other evidence of 
indebtedness, or any other similar investment banking activity;

(2) rendering advice or recommendations regarding any actual, attempted or 
threatened merger, acquisition, divestiture, tender offer, proxy contest, 
leveraged buy-out, going private transaction, insolvency proceeding, 
reorganization, capital restructuring, recapitalization, spin-off, primary or 
secondary offering of debt or equity securities or other evidence of 
indebtedness, dissolution or sale of all or substantially all of the assets, 
debt or securities of a business entity or any effort to raise or furnish 
capital or financing for any enterprise or entity;

(3) the rendering of fairness opinions regarding the valuation of any assets or 
business entity not held by the Insured as trustee;

(4) any acquisition or sale of securities by the Insured for such Insured’s
own account,

or any disclosure requirements or Loan Servicing in connection with any of the 
foregoing;
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Exclusions
(continued)

m. based upon, arising from, or in consequence of disputes involving   fees or
charges for the Insured’sservices;

n. based upon, arising from, or in consequence of, or in any way involving, 
directly or indirectly, any act arising out of the operation or control of  any 
entity or property that the Insured acquired as security or collateral for any 
loan, lease or extension of credit;

o. based upon, arising from, or in consequence of any function or activity as a 
receiver, trustee in bankruptcy, conservator or assignee for the benefit of 
creditors;

p. based upon, arising from, or in consequence of the rendering of or failing to 
render any information or network technology service or advice regardless of 
whether a Claim is brought by a Customer or any other person or 
organization;

q. based upon, arising from, or in consequence of mechanical or electronic 
failure, breakdown or malfunction of any machine or system of machines;

r. based upon, arising from, or in consequence of the notarization of any 
signature without the physical appearance at the time of notarization of the 
person who is or claims to be the person signing the instrument;

s. based upon, arising from or in consequence of serving as a trustee under 
bond indenture;

t. based upon, arising from, or in consequence of the liability of others assumed 
by any Insured under any written or oral contract or agreement; provided that 
this Exclusion 3t shall not apply to the extent that an Insured would have 
been liable in the absence of such contract or agreement; or

u. by, on behalf of, or at the behest of any person or concern (including but not 
limited to any shareholder, bondholder, or debenture holder), their estate, 
heirs, legal representatives or assigns, with a legal or equitable interest in any 
stock, bond, debenture, or other form of security or ownership interest of the 
Organization, when such Claim is based upon, arises out of, or pertains to 
any interest in such security or ownership interest. However, this Exclusion 
3u shall not apply:
(1) to any Claim for a Wrongful Act in which an Insured Person was 

provided with or was entitled to be provided with Professional 
Services and such Claim is brought solely in his or her capacity as a 
Customer of the Organization; and

(2) to a Claim brought without the solicitation, assistance or participation 
of any other Insured.

Severability of 
Exclusions

4. With respect to the Exclusion 3h in this Coverage Section, in order to determine if
coverage is available:
a. no fact pertaining to or knowledge possessed by any Insured  Person shall

be imputed to any other Insured Person; and
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ENDORSEM ENT/RIDER

Coverage Section: ForeFront Portfolio for Community Banks Bankers Professional Liability Coverage Section (Federal)

Effective date of
this endorsement/rider: March 30, 2018 Federal InsuranceCompany

Endorsement/Rider No. 5 

To be attached to and
form a part of Policy No. 6802-5051

Issued to: BancPlus Corporation and its Subsidiaries

FOREFRONT FOR COMMUNITY BANKS BANKERS PROFESSIONAL LIABILITY ENHANCEMENT 
ENDORSEMENT

In consideration of the premium charged, it is agreed that theBankers Professional Liability Coverage Section of the Policy 
is amended as follows:

1. AMEND DEFINITIONS

Subsection 2., Definitions, is amended as follows: 

Amend Application
The definition of Application is deleted and replaced with the following:

Application means:

(1) any application given to the Company for this Coverage Section or for any  coverage 
section or policy of which this Coverage Section is a direct or indirect renewal or 
replacement, including any attachments, or any written information or documentation 
provided to the Company by or on behalf of an Insured for the purposes of the  
Company’s underwriting of this Coverage Section;

(2) all publicly available documents filed by an Organization with any federal, state, local or 
foreign regulatory or governmental authority (including the Federal Depository Insurance 
Corporation, the Office of the Comptroller of the Currency, the U.S. Securities and 
Exchange Commission and any attorney general) or any securities exchange or similar 
self-regulatory body during the twelve (12) months preceding this policy’s inception date; 
and

(3) if applicable, any warranty provided to the Company within the past three (3) years in 
connection with any coverage section or policy of which this Coverage Section is a 
renewal or replacement.
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Amend definition of Claim
The definition of Claim is deleted and replaced with the following:

Claim means:

a. a written demand for monetary or non-monetary relief, including injunctive relief;

b. a civil proceeding commenced by the service of a complaint or similar pleading;

c. an arbitration proceeding commenced by the submission of a statement of claim or 
similar  document; or

d. a criminal proceeding commenced by the return of an indictment,

by or on behalf of a Customer against an Insured for a Wrongful Act, including any appeal
therefrom.

Except as may otherwise be provided in Subsection 6, Subsection 7e or Subsection 8b of this 
Coverage Section, a Claim will be deemed to have first been made when such Claim is 
commenced as set forth in this definition (or, in the case of a written demand for monetary or non-
monetary relief, when such demand is first received by an Insured).

Amend definition of Customer

The definition of Customer is deleted and replace with the following:

Customer means any person or entity that:

a. has or had a written agreement with the Organization;

b. submitted a written application to the Organization; or

c. is a named beneficiary of any account held by the Organization’s Trust Department 
and who  is entitled,

to receive Professional Services permitted by law or regulation.

Amend definition of Loss

The definition of Loss is deleted and replaced with the following:

Loss means the amount that an Insured becomes legally obligated to pay on account of any 
covered Claim including but not limited to damages (including punitive, exemplary or multiplied 
damages, if and to the extent such damages are insurable under the law of the jurisdiction most 
favorable to the insurability of such damages, provided such jurisdiction has a substantial 
relationship to the Insured, the Company, or to the Claim giving rise to such damages), 
judgments, settlements, pre-judgment and post-judgment interest and Defense Costs. Loss 
shall not include:

a. any amount not indemnified by the Organization for which an Insured Person is 
absolved from payment by reason of any covenant, agreement or court order;
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b. any costs incurred by an Organization to comply with any order for injunctive or other 
non-monetary relief, or to comply with an agreement to provide such relief;

c. any amount incurred by an Insured in the defense or investigation of any action, 
proceeding, investigation or demand that is not then a Claim even if:

(1) such amount also benefits the defense of a covered Claim or Organization 
Claim; or

(2) such action, proceeding, investigation or demand subsequently gives rise to a
Claim;

d. taxes, fines or penalties; or

e. any amount not insurable under the law pursuant to which this Coverage Section is 
construed;

f. any amount allocated to non-covered loss pursuant to Subsection 10 of this Coverage 
Section;

g. loss of the actual money, securities, property or other items of value in the custody or 
control of any Insured, its agent, or in transit;

h. amount otherwise reimbursable to any Insured by any trust, estate, plan or fund or any 
similar entity,  or the sponsor of any  such trust,  estate,  plan or fund;

i. principal, interest or other monies whether paid,  accrued or due as the result of any  
loan,  lease or extension of credit; or

j. any cost incurred in cleaning-up, removing, containing, treating, detoxifying, neutralizing, 
assessing the effects of, testing for, or monitoring Pollutants.

Amend definition of Pollutants

The definition of Pollutants is deleted and replaced with the following:

Pollutants means any solid, liquid, gaseous or thermal irritant or contaminant, including smoke, 
vapor, soot, fumes, acids, alkalis, chemicals, asbestos, asbestos products or waste. Waste 
includes materials to be recycled, reconditioned or reclaimed.

2. AMEND EXCLUSIONS
Subsection 3, Exclusions, is amended as follows:

Amend Prior Notice exclusion

Exclusion 3a is amended by replacing the word “given” with the word “accepted”.

Amend Pollution Exclusion

Exclusion 3d is deleted and replaced with the following:

d. based upon, arising from, or in consequence of:

(1) any actual, alleged, or threatened discharge, emission, release, dispersal, 
escape, treatment, removal or disposal of any Pollutants; or
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(2) any regulation, order, direction or request to test for, monitor, clean up, remove, 
contain, treat, detoxify or neutralize any Pollutants,

including but not limited to any Claim for financial loss to any Insured, its 
securityholders or its creditors based upon, arising from, or in consequence of any 
matter described in (1) or (2) of this Exclusion 3d;

Amend Conduct Exclusion

Exclusion 3h is deleted and replaced with the following:
h. based upon, arising from, or in consequence of:

(1) any Insured having gained any profit, remuneration or other advantage to which 
such Insured was not legally entitled if a final, non-appealable adjudication in 
any underlying proceeding or action (other than a declaratory proceeding or 
action brought by or against the Company) establishes such profit,  remuneration 
or advantage; or

(2) any deliberately fraudulent act or omission or any willful violation of any statute   
or regulation by any Insured, if a final, non-appealable adjudication in any 
underlying proceeding or action (other than a declaratory proceeding or action 
brought by or against the Company) establishes such a deliberately fraudulent 
act or omission or willful violation;

3. AMEND REPORTING AND NOTICE

Paragraph a. of Subsection 8, Reporting and Notice, is deleted and replaced with the following:

a. The Insured shall, as a condition precedent to exercising any right  to coverage  under  
this Coverage Section, give to the Company written notice of any Claim as soon as 
practicable after the chief executive officer, in-house general counsel, or any person with 
the responsibility for the management of insurance claims (or any equivalent position to 
any of the foregoing) of an Organization becomes aware of such Claim, but in no event 
later than:

(1) if this Coverage Section expires (or is otherwise  terminated)  without  being 
renewed with the Company, ninety (90) days after the effective date of such 
expiration or termination; or

(2) the expiration date of the Extended Reporting Period, if purchased,

provided that, if the Company sends written notice to the Parent Organization stating 
that this Coverage Section is being terminated for nonpayment of premium, the Insured 
shall give to the Company written notice of such Claim prior to the effective date of such 
termination.

4. AMEND DEFENSE AND SETTLEMENT

Delete Consent to Settle

Subsection 9, Defense and Settlement, is amended by deleting paragraph 9b and replacing it with the 
following:
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b. The Company may make any investigation it deems necessary and may, with the 
consent of the Insured, which shall not be unreasonably withheld, make any settlement 
of any Claim it deems expedient.

5. AMEND OTHER INSURANCE

Subsection 11, Other Insurance, is amended as follows:

(A) With regard to the first paragraph of Subsection 11: The phrase, “any other valid insurance” is 
deleted and replaced with the phrase, “any other valid and collectible insurance”. The phrase, 
“and regardless of whether collectible” is deleted.

(B) The following sentence is added after the first and before the second paragraph of this 
Subsection 11, as a separate paragraph:

In addition to, and not in limitation of, the above paragraph, this Coverage Section is 
specifically excess of and shall not contribute with any insurance policy for pollution 
liability or environmental liability, including any general liability  policy.

6. AMEND REPRESENTATIONS ANDSEVERABILITY

Subsection 15, Representations and Severability, is amended as follows:

(A) The second paragraph is deleted and replaced with the following:

With respect to any statements, representations and information contained in the 
Application, no knowledge possessed by an Insured Person shall be imputed to any 
other Insured Person. In the event that any of the statements, representations or 
information is not truthfully and accurately disclosed in the Application, and there is a 
Claim made based upon, arising from or in consequence of such untruthful  or  
inaccurate statements, representations or information, no coverage shall be afforded 
under this  Coverage  Section for any  such Claim  as to:

a. any Insured Person who knew of such untruthful or inaccurate statements, 
representations or information (whether or not such individual knew of such 
untruthful or inaccurate statements, representations or information in the 
Application); and

b. any Organization or if any past, present or future chief financial officer,  in-
house general counsel, chief executive officer, President or Chairman of any 
Organization knew of such untruthful or inaccurate statements, representations 
or information (whether or not such individual knew of such untruthful or 
inaccurate statements, representations or information in the Application).

(B) The following paragraph is added to Subsection 15:

The Company shall not be entitled under any circumstances to rescind this policy with 
respect to any Insured.

7. CANCELLATION/EXTENDED REPORTING TIME PERIODLIBERALIZATION
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In the event that any time period relating to notice of cancellation or extended reporting period 
election provided under this coverage section is less than any such time period required by 
applicable state law, the Company shall apply the applicable state law.

The title and any headings in this endorsement/rider are solely for convenience and form no part of the terms and
conditions ofcoverage.

All other terms, conditions and limitations of this Policy shall remain unchanged.

Authorized Representative
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