
 
 

UNITED STATES DISTRICT COURT  
SOUTHERN DISTRICT OF MISSISSIPPI  

NORTHERN DIVISION  
  

  
  
  
  
  

    Case No. 3:21-CV-554-CWR-FKB 
  
  
  
  
  
  

  
 

MEMORANDUM IN OPPOSITION TO MOTION TO DISMISS 
  

The Securities and Exchange Commission (“SEC”) respectfully files this Memorandum 

in Opposition to Defendants William B. McHenry’s and First South Investments, LLC’s 

(“Defendants”) Response to Complaint and Motion to Dismiss.  Dkt. Nos. 3-4.  In their Motion, 

Defendants assert that they entered into a settlement with the SEC, and that a verbal 

representation was made to them that the SEC would not pursue any further action against them 

if they entered into that settlement.  Defendants attach the purported settlement documents to 

their Motion.  Dkt. Nos. 3-1-3; 4-1-3.  In fact, however, Defendants’ documents are merely 

settlement offers that were never accepted by the SEC.  Moreover, even if they had been 

accepted, that settlement involved a different type of proceeding and would not be a bar to this 

action. 

Defendants fail to acknowledge the difference between an SEC injunctive action in 

federal court and SEC administrative proceedings.  Established under Section 4(a) of the 
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Securities Exchange Act of 1934 (“Exchange Act”) [15 U.S.C. § 78d], the SEC has statutory 

authority to enforce the nation’s securities laws.  Lucia v. SEC, 585 U.S. ___, 138 S.Ct. 2044, 

2049 (2018).  The SEC may pursue alleged violators of the securities laws in two ways: by filing 

a civil injunctive action in federal district court, and/or by instituting civil administrative 

proceedings. See 15 U.S.C. §§ 78u, 78u–2, 78u–3, 78v; see also id. §§ 77h–1, 77t(b), 80b–9.  

Administrative proceedings (referred to in some instances as “enforcement proceedings”) are on-

record adjudicatory hearings held by the SEC pursuant to its own authority: 

Enforcement proceeding means an action, initiated by an order instituting 
proceedings, held for the purpose of determining whether or not a person is about 
to violate, has violated, has caused a violation of, or has aided or abetted a 
violation of any statute or rule administered by the Commission, or whether to 
impose a sanction as defined in Section 551(10) of the Administrative Procedure 
Act, 5 U.S.C. 551(10); 
 

17 C.F.R. § 201.101(a)(4).  By contrast, civil injunctive actions (like this case) are 

brought by the SEC in federal court, under its own name, seeking redress for alleged 

violations of the securities laws.  See, e.g., SEC v. Robert Collier & Co., 76 F.2d 939 (2d 

Cir. 1935).  Civil injunctive actions and administrative proceedings are not mutually 

exclusive. 

  As is clear on their face, the purported settlement documents filed by Defendants are 

offers of settlement made in connection with administrative proceedings that were part of a 

global settlement the SEC proposed to Defendants.  That settlement also contemplated a civil 

injunctive action.  As part of that proposal, the SEC sent settlement documents to Defendants 

relating to both types of action.  Defendants executed the administrative proceeding settlement 

documents, but chose not to execute the documents provided by the SEC that would have settled 

the district court action.  The prospective and conditional nature of the documents Defendants 
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rely upon are apparent in several places, but nowhere more so than Section III.B.2, which 

contains blanks for inserting the date of a final judgment as well as a case number:  

On _______, 2021, a final judgment was entered by consent against Respondents, 
permanently enjoining them from future violations of Section 5 of the Securities 
Act of 1933 (“Securities Act”) and Section 15(a)(1) of the Exchange Act in the 
civil action entitled Securities and Exchange Commission v. William B. 
McHenry, Jr., et al., Case No. 3:20-cv-____, in the United States District Court 
for the Southern District of Mississippi. 

 

See Dkt. Nos. 3-1; 3-2; 4-1; 4-2.  The SEC did not accept the offers of settlement Defendants 

returned because Defendants did not return the injunctive action settlement documents.  

Accordingly, no settlement exists, and in any event, a settlement of administrative proceedings 

would not present a bar to the present action here in district court. 

  Finally, any representation made to Defendants indicating that the SEC would seek no 

further action against them contemplated the execution of both sets of settlement documents.  

Moreover, even if that were not the case, such a statement by a member of the SEC staff would 

not preclude the Commission from pursuing this action.  Because the staff lacks the authority to 

make that decision, staff statements are not binding on the Commission, and thus do not do not 

preclude the Commission from pursuing violations of the federal securities laws.  See, e.g., 

United States v. Fitch, 185 F.2d 471, 474 (10th Cir.1950) (“[I]t is an established principle of law 

that the United States may not be estopped by the unauthorized acts of its agents nor may such 

agents waive the rights of the United States by their unauthorized acts.”). 

For the foregoing reasons, Defendants’ Response to Complaint and Motion to Dismiss 

should be denied. 
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Respectfully submitted this 13th day of October, 2021. 

      /s/W. Shawn Murnahan 
W. Shawn Murnahan 
Senior Trial Counsel 
Georgia Bar No. 529940 
Tel: (404) 842-7669 
Email: murnahanw@sec.gov 

 
COUNSEL FOR PLAINTIFF 
Securities and Exchange Commission 
Atlanta Regional Office 
950 East Paces Ferry Road, N.E., Suite 900 
Atlanta, GA  30326-1382 
Tel (main): (404) 842-7600 
Fax: (404) 842-7666 
 
OF COUNSEL  
 
Darren J. LaMarca 
Acting United States Attorney for the 
Southern District of Mississippi 
                                                                         
Angela Givens Williams 
Assistant United States Attorney 
Miss. Bar No. 102469 
501 East Court Street, Suite 4.430 
Jackson, Mississippi 39201 
Tel: 601-973-2822              
Angela.williams3@usdoj.gov 
 
Civil Division 
United States Attorney's Office 
Southern District of Mississippi 
501 East Court Street, Suite 4-430 
Jackson, MS 39201 
Tel: (601) 973-2887 
Fax: (601) 965-4409
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Certificate of Service 

I hereby certify that on October 13, 2021, I electronically filed the foregoing with the 

Clerk of the Court using the ECF system which sent notification of such filing to counsel of 

record, and I hereby certify that I have mailed by United States Postal Service the document to 

the following non-ECF participants: 

     William B. McHenry, Jr. 
     P.O. Box 1769 
     Ridgeland, MS 39158 
 
         /s/W. Shawn Murnahan 
         W. Shawn Murnahan 
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