
IN THE UNITED STATES DISTRICT COURT 
FOR THE SOUTHERN DISTRICT OF MISSISSIPPI 

NORTHERN DIVISION 
 
SECURITIES AND EXCHANGE 
COMMISSION 
 

PLAINTIFF 

V. 
 

CAUSE NO. 3:21-CV-554-CWR-FKB 

WILLIAM B. MCHENRY, JR.; FIRST 
SOUTH INVESTMENTS, LLC 

DEFENDANTS 

 
ORDER 

 Before the Court is the defendants’ motion to dismiss. Docket No. 4. On review, the 

motion will be denied. 

I. Factual and Procedural History 

 In this action, the Securities and Exchange Commission alleges that William B. 

McHenry, Jr. and his company, an LLC called First South Investments, sold millions of dollars of 

unregistered securities from 2010 to 2018. The SEC further alleges that McHenry made more 

than $3 million in commissions from these sales. It seeks a judgment that such sales were 

unlawful, an injunction preventing further violations of the securities laws, and monetary 

penalties. 

 The defendants responded with the present motion to dismiss. They contend that the 

action is barred by a settlement agreement they entered into with the SEC, in which the SEC 

represented that it would not pursue further action against them. The SEC subsequently 

responded in opposition to the motion. The defendants did not reply. 

II. Legal Standard  

When considering a motion to dismiss under Rule 12(b)(6), the Court accepts the 

plaintiff’s factual allegations as true and makes reasonable inferences in the plaintiff’s favor. 
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Ashcroft v. Iqbal, 556 U.S. 662, 678 (2009). A satisfactory complaint will “contain a short and 

plain statement of the claim showing that the pleader is entitled to relief.” Id. at 677-78 

(quotation marks and citation omitted). This requires “more than an unadorned, the defendant-

unlawfully-harmed-me accusation,” but the complaint need not have “detailed factual 

allegations.” Id. at 678 (quotation marks and citation omitted). The plaintiff’s claims must also 

be plausible on their face, which means that there is “factual content that allows the court to draw 

the reasonable inference that the defendant is liable for the misconduct alleged.” Id. (citation 

omitted). 

III. Discussion 

The sole question is whether the SEC agreed not to pursue its present claims against 

William B. McHenry, Jr. and First South Investments, LLC. A review of the available record 

suggests that the answer is “no.”  

In support of their motion, the defendants have each submitted an “Offer of 

Settlement”—one per defendant—in which they “offer” to settle “administrative proceedings” 

brought by the SEC. Each document was signed, by the defendants only, in April 2021. The SEC 

filed this suit in August 2021. 

On review, nothing in these documents precludes the present civil action. That an offer 

was made to the SEC says nothing about whether the offer was accepted by the SEC. (The SEC 

specifically represents that it did not accept the defendants’ Offers, in fact.) And each Offer of 

Settlement includes blank spaces in which, it appears, the defendants and the SEC were supposed 

to write the civil action number for an Agreed Final Judgment they entered into in this Court, if 

any. In other words, these Offers appear to be contingent upon the parties agreeing to settle the 

present civil action. Obviously, that has not happened.  
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The defendants’ motion suggests that the SEC might have made additional verbal 

representations about not instituting further proceedings, if the defendants would simply sign the 

Offers. At present, though, there is no evidence in the record of such representations, and the 

available briefing suggests that they would have no effect upon this action. As a result, the 

motion to dismiss is due to be denied. 

IV. Conclusion  

 The motion is denied. Within 10 days, the parties shall contact the chambers of the 

Magistrate Judge to schedule a Telephonic Case Management Conference. 

 SO ORDERED, this the 16th day of November, 2021. 

s/ Carlton W. Reeves    
UNITED STATES DISTRICT JUDGE 
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