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ALYSSON MILLS, IN HER CAPACITY 
AS RECEIVER FOR ARTHUR LAMAR 
ADAMS AND MADISON TIMBER 
PROPERTIES, LLC, 
 
          Plaintiff, 
 
v. 
 
BANKPLUS; BANKPLUS WEALTH 
MANAGEMENT, LLC; GEE GEE 
PATRIDGE, VICE PRESIDENT AND CHIEF 
OPERATING OFFICER OF BANKPLUS; 
STEWART PATRIDGE; JASON COWGILL; 
MARTIN MURPHREE; MUTUAL OF 
OMAHA INSURANCE COMPANY; and 
MUTUAL OF OMAHA INVESTOR 
SERVICES, INC., 
 
          Defendants. 
 

Case No. 3:19-cv-196 CWR-FKB 
 
Arising out of Case No. 3:18-cv-252, 
Securities and Exchange Commission v. 
Arthur Lamar Adams and Madison Timber 
Properties, LLC 
 
Hon. Carlton W. Reeves, District Judge 
 
 

 
BANKPLUS’S MOTION FOR JUDGMENT ON THE PLEADINGS, OR 

ALTERNATIVELY MOTION FOR PARTIAL SUMMARY JUDGMENT 
 

BankPlus and BankPlus Wealth Management, LLC, respectfully move for judgment on 

the pleadings, or alternatively, for partial summary judgment, on BankPlus’s affirmative 

defenses numbered 11, 13, 28, and 30. BankPlus asks the Court to hold that, as a matter of law, 

these defenses are legally viable and, therefore, if any investor lacked good faith, possessed 

knowledge of the fraud, or did not reasonably rely on the representations of Madison Timber, 

then the Receiver owes those investors no debts.1  In support, BankPlus states as follows: 

Facts and Procedural History 
 

 In its July 22, 2021 Answer [Doc. 125] to the Receiver’s Amended Complaint, BankPlus 

asserted the following affirmative defenses that Receivership damages are limited to principal 

                                                 
1 BankPlus incorporates by reference into this Motion all applicable arguments made in its Opposition to 
the Receiver’s Motion for Judgment on the Pleadings [Doc. 189]. 
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debts owed to good-faith investors who reasonably relied on Madison Timber representations. 

Relatedly, BankPlus asserted a defense that the Receiver has failed to mitigate Estate damages 

by not pursuing clawback actions against bad-faith investors or those invested without relying on 

Madison Timber representations: 

 Eleventh Defense:  The Receiver’s claims against BankPlus are 
barred, in whole or in part, because the Receiver failed to mitigate 
the alleged damages because she has not pursued fraudulent transfer 
claims against investors in MTP who (1) received payments from 
MTP in excess of principal invested, or (2) invested in MTP either 
in bad faith or without actual and reasonable or justifiable reliance. 
Those claims, subject to statutes of repose, have expired. 
 

 Thirteenth Defense:  The Receiver’s damages are limited to the 
amount of good-faith and reasonably or justifiably reliant investors’ 
unpaid principal investments, net of false-profit payments.  
 

 Twenty-Eighth Defense:  The Receiver cannot recover damages in 
excess of what the Receivership estate owes to the MTP Ponzi 
scheme victims, and those damages are limited to (1) unpaid 
principal, net of interest received, and (2) investors who acted in 
good faith, and with actual and reasonable or justifiable reliance in 
connection with their purchase of MTP promissory notes.  
 

 Thirtieth Defense:  The Receiver’s claims against BankPlus are 
barred, in whole or in part, by the absence of actual, justifiable, or 
reasonable reliance on the part of the MTP investors in connection 
with their purchase(s) of MTP promissory notes. 

 
On February 23, 2022, the Receiver moved for Judgment on the Pleadings, or 

Alternatively Motion for Partial Summary Judgment [Docs. 183, 184]. The Receiver asked for a 

ruling from the Court on BankPlus’s Thirtieth Defense,2 arguing that investor reliance and the 

related concept of good faith are not elements of any of the claims the Receiver selected to bring 

against the defendants, and that “the Receiver’s damages are the Receivership Estate’s, not 

                                                 
2 She lists Defenses 11, 13, and 28 in Footnote One of Doc. 184, but does not specifically ask the Court to 
address them. BankPlus opposed the Receiver’s Motion on March 23 [Doc. 189] (“Opp.”). The Receiver 
filed a Reply in support of her original motion on March 30 [Doc. 190] (“Reply”).  
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individual investors’…”. [Doc 183 at 3]. BankPlus Defenses 11, 13, 28, and 30, however, assert 

Receivership damages do not include the claims of bad-faith investors or those who invested 

without relying on Madison Timber representations.  

Receivership Damages: Only Good-Faith Investors Possess Claims against the Receivership  

BankPlus’s defenses find support in Fifth Circuit precedent, which limits the debts of a 

receivership to exclude claims by bad-faith investors. For instance, no individual investing with 

knowledge of the scheme’s unlawful purpose has valid claims against the receivership; in fact, a 

receivership has claims against these bad-faith investors for any interest and principal payments 

they received from the scheme, because their knowing participation perpetuated the fraud. See 

Janvey v. GMAG, L.L.C., 977 F.3d 422, 427 (5th Cir. 2020) (permitting receiver to clawback 

principal investments where transferee did not show “its conduct was honest in fact, reasonable 

in light of known facts, and free from willful ignorance of fraud”); Janvey v. Brown, 767 F.3d 

430, 440-1 (5th Cir. 2014) (applying provisions of Texas’ Uniform Fraudulent Transfer Act also 

present in Mississippi’s version, and agreeing with district court that “only claim that [investors] 

have for their interest payments is a contractual one, which [] is unenforceable…. [T]here is no 

valid claim for interest; the CDs issued by [Stanford] are void and unenforceable.”).  

Because discovery remains in its early stages, BankPlus cannot know the extent to which 

the investors possessed or lacked good faith, or for that matter, whether the Receiver even 

inquired into investors’ good faith.  But across her cases, the Receiver ascribes knowledge of 

Madison Timber’s fraudulent purpose to defendants based on “red flags”—available to all 
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investors—that, “taken together clearly evidence a fraud.”3  Those red flags included 

unreasonably high returns, here over 20% per annum real yield.4 

If the Receiver’s complaints sufficiently allege defendants’ knowledge of fraud, then the 

Receivership has no debts to sophisticated investors with access to those same red flags. 

Knowledge of the scheme’s unlawful purpose bars recovery for bad-faith investors and subjects 

them to clawback of both their fictitious profits and their invested principal. For these reasons, 

the task of separating good- and bad-faith investors requires discovery into their relative 

sophistication and the circumstances of their investments. 

Indeed, early discovery suggests Madison Timber attracted “extremely sophisticated 

investors,” many of whom enjoyed “access to fairly sophisticated analytical teams.”  Exhibit 1 

(to be submitted under seal), Billings Dep., 93.25-94.1, 108.13.5 The Court will see this in 

Exhibit 2 and Exhibit 3 (also to be submitted under seal), a list of Madison Timber investors:  

 Investor 101 holds a Series 65 securities license and is the managing partner of a 
wealth management firm.  

 Investor 24 is the general manager of an NBA franchise. Billings Dep., 62.1.  
 Investor 115 “is a Harvard MBA, and former CFO of a publicly-traded company 

and is running a two billion dollar family office, [and] chose to personally invest 
his money in these timber tract transactions,” even conducting his own due 
diligence. Billings Dep., 133.4-7. 

 According to Mr. Billings, one investor is a former U.S. Ambassador who also 
founded “several public companies.” Billings Dep., 69.22.  

                                                 
3 E.g., Case 3:19-cv-00196-CWR-LRA, Doc. 71 at 17-18. BankPlus disputes and does not concede that (1) 
red flags evidence actual knowledge, and (2) the Receiver may base her claims on some sort of constructive 
knowledge.  See BankPlus’s Motion to Dismiss and Reply in support, Case 3:19-cv-00196-CWR-LRA, 
Docs. 77 (at 10-12) and 109 (at 12-14). 

4 Id., at 17.  MTP initially sold notes at a 12% discount to face value, later 13% (and sometimes at even 
greater discounts).  Because they amortized principal by paying initially in 12 equal monthly installments 
over one year, later over 13 months, but skipped December, the real interest rate was much higher. Exhibit 
4, an email produced by the Receiver where Madison Timber promoter Michael Billings similarly 
characterized the real interest rate. 

5 BankPlus will file a motion under seal with the Court seeking an order allowing BankPlus to sumbit 
Exhibits “1,” “2,” “3,” and “4” under seal, which contain investors’ personal identifiable information. 
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 Investor 179’s family wealth reaches to the “Fortune 400.” Billings Dep., 82.13.  
 Investors 64, 91, AS.08, AS.09, AS.12, AS.13, AS.19, AS.21, AS.22, AS.23, 

AS.26, and AS.32 are successful attorneys.6  
 

Attorneys understand the purpose of land records and recording statutes perhaps better than any 

other type of investor—but despite this knowledge, Lamar Adams instructed each of them not to 

record their deeds of trust. None of the early discovery productions suggest that any of them in 

fact recorded their deeds. Did Adams’s instruction to these attorneys alert them to Madison 

Timber’s fraudulent purpose? Did they rely on Adams’s statements making their investment 

decisions, or disregard them? Only discovery can answer these questions.  

To be clear, BankPlus is not asking for summary judgment on these debts yet; rather, 

BankPlus asks the Court to hold that, as a matter of law, if any investor lacked good faith, 

possessed knowledge of the fraud, or did not reasonably rely on the representations of Madison 

Timber, then the Receiver owes those investors no debts.  

Bad-faith Investors Suffer No Underlying Tort or “Wrong” from Madison Timber and 
Have No Claims for Damages 

 
The Receiver is correct that an underlying “wrong”—not necessarily a tort—must exist 

for a claim of civil conspiracy or aiding and abetting to succeed,7 but she fails to grasp the 

application of the concept here. Reply at 2-4. When bad-faith investors join a Ponzi scheme, no 

                                                 
6 Michael Billings recalled in his S.E.C. testimony that “we were swimming in a sea of lawyers from Day 
One.” Billings Dep., 126.20-21. BankPlus will file a motion under seal with the Court seeking an order 
allowing BankPlus to sumbit Exhibits “1,” “2,” “3,” and “4” under seal, which contain investor personal 
identifiable information. 

7 See Sharkey v. Barber, 188 So. 3d 1245, 1247 (Miss. Ct. App. 2016) (citing Aiken v. Rimkus Consulting 
Grp. Inc., 333 F. App’x 806, 812 (5th Cir. 2009) (per curiam)) (Under Mississippi law, “the claim of civil 
conspiracy does not stand alone, but is dependent on conspiring to commit a particular wrong….”). Here, 
the Receiver has pleaded that the underlying wrong is Adams’s fraud (Reply at 5)—a tort. Rex Distrib. Co. 
v. Anheuser-Busch, LLC, 271 So. 3d 445 (Miss. 2019) (The court did not dismiss the civil conspiracy claim 
because it found an underlying wrong – violation of a statute.); State ex rel. Fitch v. Yazaki N. Am., Inc., 
294 So. 3d 1178, 1184 (Miss. 2020) (The complaint failed to state a claim for civil conspiracy on which 
relief could be granted since there was no alleged underlying wrong.). 
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underlying wrong occurs against them at all. The bad-faith investors do not become “victims” of 

the scheme, but rather its accomplices. 

Consider the following hypothetical: a potential Madison Timber investor approaches 

Lamar Adams after hearing about Madison Timber through his friends at the Jackson Country 

Club. Adams pitches the Madison Timber investment opportunity to him, and the investor tells 

Adams he will conduct additional diligence before making a decision. The investor, a 

sophisticated businessman, strongly suspects Adams’s statements are too good to be true, and the 

investor’s research of public land records supports his suspicions that Madison Timber is a fraud. 

Nonetheless, seeing his friends profit at more than 20 percent interest per year, the investor 

ignores Adams and his research and invests with Madison Timber anyway, planning to exit the 

scheme quickly before its collapse.  

In this example, no tort or underlying wrong occurs because the investor enters the 

scheme in bad faith and does not rely on Adams’ statements when making his investment 

decision—in fact, he disregards both them and his own research. As BankPlus asserted in its 

Thirtieth Defense, if an investor does not invest with “actual, justifiable, or reasonable reliance” 

on Madison Timber representations to him, he cannot claim that Madison Timber defrauded him. 

Further, the bad-faith investor does not injure Madison Timber by creating a debt Madison 

Timber owes to him, he only injures its good-faith investors by perpetuating the life of the 

scheme. In other words, the Receivership Estate owes him nothing; instead, he owes the Estate 

not only any interest in excess of invested principal he received, but also the entire amount of 

any repayments of his invested principal. He is not a liability on the books of the Receivership 

Estate, but an asset.  
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In this way investor good-faith and reliance form essential elements for the disposition of 

this case—not because they are elements of any of the torts the Receiver selected to bring in her 

cases, but because they are necessary considerations to determine whether an investor in fact 

suffered a “wrong” at the hands of Adams and Madison Timber. 

The example of Madison Timber recruiters illustrates this problem well: in her 

accounting of money owed to investors, the Receiver names at least three Madison Timber 

recruiters who have faced either civil or criminal liability (or both) for their involvement in the 

scheme. See Investor Nos. 6, 93, and 184 in Exhibit 2.  In other words, at the same time these 

individuals face potential liability for participating in a conspiracy to defraud investors, the 

Receiver calculates Estate damages based upon restitution to those exact same alleged fraudsters. 

That the Receiver has chosen not to make distributions to these individuals misses the point: if 

they acted in bad faith or did not rely on Madison Timber representations, their claims do not 

form part of the damages owed by the Receivership Estate, and their principal investments 

remain available for clawback.  

Ponzi Presumption Applies in Fraudulent-Transfer Context, Not Here 

The Receiver attempts to import the Ponzi Presumption in support of her tort claims 

against BankPlus and other third-party defendants, arguing that the presumption establishes the 

underlying “wrongs” necessary for her civil conspiracy and aiding and abetting claims to 

succeed. See Receiver’s Reply at 5 (“Plainly the Ponzi scheme itself is the wrong underlying the 

Receiver’s entire case, including her aiding and abetting and civil conspiracy claims.”). The 

Ponzi Presumption, however, does not apply in this fashion, but instead forms part of the 

foundation of actual fraudulent-transfer statutes that most Ponzi scheme receivers deploy to 

recover against bad-faith investors and similar transfers during the life of the scheme. See 
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Generally The Ponzi Book, Chapter 2 (“Actual Fraudulent Transfer Claims”), Subchapter 

2.03(1)(a) (“The Ponzi Presumption”) (Exhibit 5).  

The Fifth Circuit has explained that “In this circuit, proving that [a transferor] operated as 

a Ponzi scheme establishes the fraudulent intent behind the transfers it made.” Rotstain v. 

Trustmark Nat’l Bank, 2015 U.S. Dist. LEXIS 197469, at *28 (N.D. Tex. Apr. 21, 2015) 

(quoting Janvey v. Alguire, 647 F.3d 585, 598 (5th Cir. 2011) (quoting SEC v. Res. Dev. Int’l, 

LLC, 487 F.3d 295, 301 (5th Cir. 2007))) (emphasis added). Under this widely accepted 

Presumption, a Ponzi schemer’s fraudulent intent for each of his transfers is presumed by 

operation of law after the existence of the scheme is established, here by Adams’s guilty plea. Id. 

This permits receivers to clawback false winnings (or bad-faith investors’ principal) with ease 

and dispatch through fraudulent-transfer statutes.  

 This misapplication of the Ponzi Presumption may relate to the Receiver’s mistaken 

belief that she can enforce the terms of the Madison Timber promissory notes.8 The law, 

however, holds that the contracts between a Ponzi scheme and its investors are void and 

unenforceable. Janvey v. Brown, 767 F.3d 430, 440-1 (5th Cir. 2014); Janvey v. Alguire, 2013 

U.S. Dist. LEXIS 82568, at *65-66 (N.D. Tex. Jan. 22, 2013) (“Holding that a Ponzi scheme 

investor may recover payments made up to his principal investment is consistent with the vast 

majority of courts addressing the issue.”) (affirmed by Janvey v. Brown) (briefed at length in 

BankPlus’s Objection and Comment to First Proposed Distribution, at 2-5, Case No. 3:18-cv-

252-CWR-FKB [Doc. 275]) (incorporated here by reference).  

Because the inherently fraudulent nature of a Ponzi scheme negates any written 

contractual relief for investors, the law instead applies the general principles of value and 

                                                 
8 See Reply at p. 7 (referencing investors “to whom Madison Timber contractually owes money…”) 
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consideration to payments made by the scheme. The lynchpin of this framework is whether the 

Ponzi scheme issued its payments in exchange for “reasonably equivalent value” (consideration) 

from the transferee.9 The law considers payments by a Ponzi scheme to good-faith investors as 

payments of legitimate debts owed by the scheme to the investor, up to the amount of principal 

invested and regardless of whether the scheme characterized the payments as interest. The “debt” 

is not contractual, but arises by operation of law: it is the fraud claim the good-faith investor 

possesses as a victim of the Ponzi scheme.  In other words, when a good-faith investor invests in 

a Ponzi scheme, that investor has in fact purchased a cause of action for fraud against the scheme 

up to the amount of his invested principal. When the scheme issues a payment, it extinguishes 

the investor’s cause of action for those funds, making the payment for principal valid under the 

law.10  

                                                 
9 See generally Scholes v. Lehmann, 56 F.3d 750, 756-8 (7th Cir. 1995) (Posner, J.) (“principles of Scholes 
and its progeny” applied by Janvey v. Democratic Senatorial Campaign Comm., Inc., 712 F.3d 185, 192 
(5th Cir. 2013)). 

10 Janvey v. Brown, 767 F.3d at 443. (“[P]rincipal payments made to the investor-defendants are not subject 
to [fraudulent transfer] claims. Unlike interest payments, it is undisputed that the principal payments were 
payments of an antecedent debt, namely fraud claims that the investor-defendants have as victims of the 
Stanford Ponzi scheme.”); Picard v. Gettinger (In re Bernard L. Madoff Inv. Sec. LLC), 976 F.3d 184 (2d 
Cir. 2020) (considering Securities Investor Protection Act and Bankruptcy Code’s fraudulent-transfer 
corollaries and affirming summary judgment that denied investors’ claims to profits); Perkins v. Haines, 
661 F.3d 623, 627 (11th Cir. 2011) (“In the case of Ponzi schemes, the general rule is that a defrauded 
investor gives ‘value’ to the Debtor in exchange for a return of the principal amount of the investment, but 
not as to any payments in excess of principal.”); Donell v. Kowell, 533 F.3d 762, 777-78 (9th Cir. 2008) 
(“Up to the amount that ‘profit’ payments return the innocent investor’s initial outlay, these payments are 
settlements against the defrauded investor’s restitution claim. Up to this amount, therefore, there is an 
exchange of ‘reasonably equivalent value’ for the defrauded investor’s outlay. Amounts above this, 
however, are merely used to keep the fraud going by giving the false impression that the scheme is a 
profitable, legitimate business. These amounts are not a ‘reasonably equivalent’ exchange for the defrauded 
investor’s initial outlay.”). See also Warfield v. Carnie, 2007 U.S. Dist. LEXIS 27610, at *36 (N.D. Tex. 
Apr. 13, 2007) (“As the Receiver correctly notes, a Ponzi scheme investor who receives an amount in excess 
of his or her initial investment has received two types of payments—(1) a full return of the principal 
investment and (2) amounts received in excess of the initial investment, i.e., ‘fictitious profits.’ The vast 
majority of courts that have considered the issue have held that a debtor does not receive reasonably 
equivalent value for any payments made to investors that represent false profits.”). 
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For interest in a Ponzi scheme, on the other hand, the underlying debt is inherently void 

and unenforceable, whether the investor invested in good or bad faith.11 This makes good sense 

from a policy perspective: where an entire business is bogus, how can the law enforce the terms 

of its investment contracts?12 In this case, no timber grew for investors, just as no land owners 

signed their harvesting rights over to Adams, no saw mills executed cutting agreements with 

him, and no collateral protected investors’ money from his greed. Nothing legitimate animated 

Adams’s scheme. Madison Timber was merely a tangle of fraudulent transfers piled atop 

fraudulent transfers. Simply put, Ponzi scheme contracts are as empty as the profits they 

promise.   

The Ponzi Presumption and fraudulent-transfer framework step into this void to arm 

receivers with extraordinary abilities to institute clawback actions over the life of the entire 

scheme. See generally Scholes v. Lehmann, 56 F.3d 750, 756-8 (7th Cir. 1995) (Posner, J.) 

(“principles of Scholes and its progeny” applied by Janvey v. Democratic Senatorial Campaign 

Comm., Inc., 712 F.3d 185, 192 (5th Cir. 2013)). Receivers and their counsel deploy this 

framework to increase recovery for innocent investors left standing at a scheme’s collapse. But 

here, despite admitting the completely fraudulent nature of Adams’s scheme, the Receiver seeks 

to enforce the usurious terms of Madison Timber’s promissory notes still outstanding at collapse, 

                                                 
11 See Official Stanford Inv’rs Comm. v. Am. Lebanese Syrian Associated Charities, 2015 U.S. Dist. LEXIS 
199408, at *29 (N.D. Tex. July 22, 2015) (“contracts with a Ponzi scheme are void and unenforceable”); 
Janvey v. Alguire, 2013 U.S. Dist. LEXIS 82568, at *65-66 (N.D. Tex. Jan. 22, 2013) (affirmed by Janvey 
v. Brown); Sec. Inv’r Prot. Corp. v. Bernard L. Madoff Inv. Sec. LLC (In re Madoff Sec.), 476 B.R. 715, 
725 (S.D.N.Y. 2012) “[E]very circuit court to address this issue has concluded that an investor’s profits 
from a Ponzi scheme, whether paper profits or actual transfers, are not for value.”); In re Bayou Group, 
LLC, 362 B.R. 624, 635 (Bankr. S.D.N.Y. 2007) (collecting cases) (cited with approval by Janvey v. 
Alguire).  Internal citations, punctuations, and quotations omitted. 

12 Poor policy results follow if the law enforces the terms of Ponzi scheme contracts and ignores whether 
individuals invested in good or bad faith: doing so rewards bad-faith investors who supported the scheme 
or ignored its fraudulent nature. 
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ignoring (and potentially forfeiting) the Estate’s claims against investors who exited before 

collapse.   

Furthermore, BankPlus agrees with the Receiver that the Order appointing her provides 

her discretion whether or not to pursue specific clawback actions. The law does not obligate her 

to pursue every possible clawback, nor should it: a clawback against an innocent investor who 

received meager amounts of false interest makes for poor use of a receiver’s time. In this case, 

however, the Madison Timber scheme enriched dozens and potentially scores of sophisticated 

professionals who exited before the scheme’s collapse or who received tens, even hundreds of 

thousands of dollars of false interest in excess of the principal they invested in the scheme. 

BankPlus’s Eleventh Defense cites the lack of clawbacks as a failure by the Receiver to mitigate 

Estate damages. These types of targets normally constitute low-hanging fruit for receivers, but 

here the Receiver has left them to rot on the vine.  

The law cabins the Ponzi Presumption’s application to fraudulent-transfer statutes. It does 

not function to replace the requirement of a tort or “wrong” for the Receiver’s claims against 

BankPlus and its defendants. The Court should therefore recognize that lack of investor reliance 

or good faith, or relatedly an investor’s knowledge of the Madison Timber fraud, all constitute 

valid defenses, or if not specifically defenses, valid areas of inquiry for investor discovery to 

determine the true scope of Receivership debts. 

Counsel for Receiver Distorts Caselaw, BankPlus’s Positions 

Counsel for the Receiver regularly distorts BankPlus’s attempts to sort innocent and 

guilty investors by stating BankPlus seeks to blame investors.13 The distortion culminates in the 

                                                 
13 “Now, BankPlus responds, as it typically does, by blaming the investors; that they knew just as much.” 
June 11, 2021 Hearing Transcript at 23.8-9. Exhibit 6. “It takes cheek for a sophisticated financial institution 
such as BankPlus, who from its advantageous position saw all the indicia of fraud, to insist that it had no 
actual or constructive knowledge of the Ponzi scheme—but victims surely did,” “What BankPlus really 
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Receiver’s Objection to the proposed investor subpoenas on p. 14, which describes BankPlus’s 

efforts as “outrageous posturing.” A side-by-side presentation of the Receiver’s edited quotation 

of undersigned counsel’s remarks before this Court, and the original, unedited remarks, reveals 

alteration that significantly alters the words’ meaning: 

Receiver’s Edits to Quotation Actual Quotation without Alteration 

“BankPlus says investors ‘got into the Ponzi 
scheme knowing that it was one.’”14 

“It is conceivable -- and this is one reason 
why we’d like to depose many of the 
investors, perhaps all, but it is conceivable 
that some investors got into the Ponzi scheme 
knowing that it was one -- I can’t really 
imagine anybody doing that reasonably, but 
it’s conceivable -- or, as the Ponzi scheme 
went on, came to realize that it was a Ponzi 
scheme and stayed in.”15  

 
Distortions also appear in the Receiver’s analysis of case law in her Reply supporting her 

Motion for Judgment on the Pleadings, Doc. 190. The Receiver’s misrepresentations of Rex, 

Aiken, and Sec. & Exch. Comm’n v. Am. Pension Servs., Inc. are just three examples of her 

distortions.16 

 First, to the extent the Receiver represents that Rex and Aiken stand for the notion that 

she does not have to prove an underlying wrong, the Receiver is incorrect. The Receiver stated in 

her Reply that “Mississippi law does not require the Receiver to prove the specific tort of 

                                                 
wants is to tell the Receiver how to do her job. If it were up to BankPlus, the Receiver would prosecute the 
Ponzi scheme’s victims instead of its banks,” and “The reasons BankPlus and other defendants want to 
subpoena and depose every victim of Madison Timber are all improper, but chief among them is delay.”  
Reply at 10, 12.  

14 Doc. 184 at 9. 

15 Exhibit 7, December 7, 2021 Hearing Transcript at 64.2-8. 

16 Rex Distrib. Co. v. Anheuser-Busch, LLC, 271 So. 3d 445 (Miss. 2019); Aiken v. Rimkus Consulting Grp. 
Inc., 333 F. App’x 806 (5th Cir. 2009); and Sec. & Exch. Comm’n, 2015 U.S. Dist. LEXIS 188898 (D. Utah 
Feb. 27, 2015).  
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securities fraud . . . . It is enough that BankPlus aided and abetted Lamar Adams and Wayne 

Kelly’s unlawful course of action” and cites to Rex to support that idea. [Doc. 190, p. 3]. 

However, the Rex court upheld the civil conspiracy claim because there was, in fact, a specific, 

identifiable, and proven “underlying wrong.” Rex at 455.  Namely, the proven “underlying 

wrong” was a violation of a Mississippi statute, which was “a claim upon which relief can be 

granted.” Id. The Rex court neither stated nor implied that a party would not have to prove an 

underlying wrong for a civil conspiracy claim. Additionally, Rex is distinguishable from the 

instant matter since the Receiver fails to identify or provide a basis for an underlying wrong upon 

which relief could be granted.  

Second, the Receiver stated that the “plaintiff [in Aiken] apparently did not prove the 

alleged underlying conduct was unlawful” to imply that a plaintiff does not need to prove the 

underlying unlawful conduct for a civil conspiracy claim. [Doc. 190, p. 4]. That is not true. On 

page 4 of Doc. 190, the Receiver pulled a quote from Aiken that says, “They do not explain how 

such failures, assuming they occurred, were ‘unlawful.’” Aiken, 333 F. App’x at 812. However, 

the Receiver’s Reply ignored that the Aiken court held that the failure to demonstrate and prove 

the unlawfulness caused the civil conspiracy claim to fail. Id.  

Next, the Receiver cut off a quote that misrepresents the actual meaning in her citation to 

Sec. & Exch. Comm’n v. Am. Pension Servs., Inc. Specifically, the Receiver’s trimmed quote 

from the case states, “Requiring the Receiver to trace the losses and pursue clawback actions is 

inconsistent with the court-directed goals of the Receiver . . . .” [Doc. 190, p. 11]. However, for 

complete case-specific context, the quote continues, “. . . to expeditiously allow APS clients to 

move their accounts to a successor custodian administrator (“Successor”) free from the 

constraints of the receivership.” Sec. & Exch. Comm’n, 2015 U.S. Dist. LEXIS 188898, at *6. 
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The court determined that tracing losses and pursuing clawbacks was inconsistent with that 

specific court’s directed goals since it would cost millions of dollars, take approximately nine 

months to pursue clawbacks against former clients with an uncertain and possibly unlikely 

potential of recovery, and “significantly extend the receivership and delay account transfers and 

the winding up of the affairs of the business, which would cause great harm to [its] clients . . . .” 

Id. at *5-*6. The Receiver’s choice to cherry-pick from the full quote misrepresents that pursuing 

losses and clawbacks are inconsistent with all court-directed goals in all cases, rather than 

accurately representing the court-specific goals of Sec. & Exch. Comm’n v. Am. Pension Servs., 

Inc. 

Receiver Repeatedly Places Relative Investor Sophistication and Wealth at Issue 

Even if the Court were to deny this Motion, the Court should nonetheless find that the 

individual investors’ knowledge, good faith, and reliance are relevant and discoverable because 

the Receiver has placed them at issue on multiple occasions. The Receiver pleaded in her 

Amended Complaint that “Most of these investors were not wealthy and were unsophisticated as 

investors.” [Doc. 71 at 22]. At the hearing on BankPlus’s Motion to Dismiss, counsel for the 

Receiver alleged that defendants “in most parts, dealt with fairly unsophisticated investors, many 

of whom were BankPlus customers.” June 11, 2021 Hearing Transcript, at 23.18-20 (Exhibit 6).   

In this way the Receiver has opened the door for BankPlus and other defendants to test her 

assertions about investor wealth and sophistication.   

CONCLUSION 

 BankPlus’s defenses numbered 11, 13, 28, and 30 are not about harassing the Madison 

Timber Ponzi Scheme investors. They seek to separate those investors whom Adams and Madison 
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Timber in fact defrauded from the investors who gave Adams their money either knowing Madison 

Timber’s fraudulent nature, or ignoring signs they knew indicated fraud. 

BankPlus therefore respectfully requests this Court grant this Motion for Judgment on the 

Pleadings and hold that BankPlus’s defenses are legally viable, and that information on the investors’ 

good faith, including the existence and reasonableness of the investors’ reliance on any of Madison 

Timber’s representations, is relevant to these defenses and to the Receiver’s own allegations.   

Respectfully submitted, 
 

/s/  Robert B. Bieck, Jr.     
Kaytie M. Pickett (MS Bar 103202) 
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1-2 The Ponzi Book: Unraveling Ponzi Schemes § 2.03

The Ponzi Book: A Legal Resource for Unraveling Ponzi Schemes  >  Chapter 2 Actual Fraudulent Transfer 
Claims

§ 2.03 Proof of Fraudulent Intent

[1] Presumption of Fraudulent Intent in a Ponzi Scheme

[a] The Ponzi Presumption
Where a Ponzi scheme is established, the perpetrator’s actual intent to hinder, delay 
or defraud is inferred simply from the operation of a Ponzi scheme itself. “[T]he 
mere existence of a Ponzi scheme is sufficient to establish actual intent” to hinder, 
delay or defraud.1 This is known as the “Ponzi scheme presumption.”2

“There is a general rule—known as the ‘Ponzi scheme presumption’—that such a 
scheme demonstrates ‘actual intent’ as a matter of law because ‘transfers made in 
the course of a Ponzi scheme could have been made for no purpose other than to 
hinder, delay or defraud creditors.’ ”3 Such a presumption can be a powerful tool in 
a Ponzi scheme case, as it eliminates the need to prove actual intent to hinder, delay 
or defraud by the more customary “badges of fraud” analysis that uses 
circumstantial evidence.

The rationale that courts have articulated to support a presumption of intent to 
hinder, delay, or defraud in an established Ponzi scheme was summarized by the 
court in Merrill v. Abbott (In re Independent Clearing House Co.) as follows:

One can infer intent to defraud future undertakers from the mere fact that a 
debtor was running a Ponzi scheme. Indeed, no other reasonable inference is 
possible. A Ponzi scheme cannot work forever. The investor pool is a limited 
resource and will eventually run dry. The perpetrator must know that the scheme 
will eventually collapse as a result of the inability to attract new investors. The 
perpetrator nevertheless makes payments to present investors, which, by 

1 Barclay v. Mackenzie (In re AFI Holding, Inc.), 525 F.3d 700, 704 (9th Cir. 2008) (quoting Hayes v. Palm Seedlings Partners—A (In re 
Agric. Research & Tech. Grp., Inc.), 916 F.2d 528, 534 (9th Cir. 1990); SEC v. Res. Dev. Int’l, LLC, 487 F.3d 295, 301 (5th Cir. 2007) 
(citation omitted) (“[P]roving the [debtor] operated as a Ponzi scheme establishes the fraudulent intent behind the transfers it made.”).

2 Bear, Stearns Sec. Corp. v. Gredd (In re Manhattan Inv. Fund, Ltd.), 397 B.R. 1, 8 (S.D.N.Y. 2007) (citation omitted).

3 Id.

EXHIBIT 5
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definition, are meant to attract new investors. He must know all along, from the 
very nature of his activities, that investors at the end of the line will lose their 
money. Knowledge to a substantial certainty constitutes intent in the eyes of the 
law and a debtor’s knowledge that future investors will not be paid is sufficient 
to establish his actual intent to defraud them.4

This presumption establishes an actual fraudulent transfer claim as a matter of law.5 
“[O]nce the existence of a Ponzi scheme is established, payments received by 
investors as purported profits—i.e., funds transferred to the investor that exceed that 
investor’s initial ‘investment’—are deemed to be fraudulent transfers as a matter of 
law.”6

Not all courts, however, apply the Ponzi presumption to all transfers made during 
the course of a Ponzi scheme. The court in Kapila v. Phillips Buick-Pontiac-GMC 
Truck, Inc. (In re ATM Financial Services, LLC) found that the presumption applies 
only to transfers made in furtherance of the Ponzi scheme:

Finding the debtor took acts in furtherance of a Ponzi scheme, however, does not 
automatically entitle the trustee to rely upon the Ponzi scheme presumption. To 
establish the debtor’s fraudulent intent with regard to the specific transfers at 
issue in this case, the trustee must show that each transfer was made in 
furtherance of the Ponzi scheme. The reason for this is clear: the Court can only 
infer intent to defraud future purchasers when the trustee has shown the transfers 

4 Merrill v. Abbott (In re Indep. Clearing House Co.), 77 B.R. 843, 860 (D. Utah 1987) (citations omitted).

5 Johnson v. Neilson (In re Slatkin), 525 F.3d 805, 814 (9th Cir. 2008); see also Agric. Research, 916 F.2d at 535 (citation omitted) (holding 
that debtor’s actual intent to defraud “may be inferred from the mere existence of a Ponzi scheme”); Gredd v. Bear, Stearns Sec. Corp. (In re 
Manhattan Inv. Fund, Ltd.), 359 B.R. 510, 517-18 (S.D.N.Y. 2007), aff’d in part and rev’d in part on other grounds sub nom. Bear, Sterns 
Sec. Corp. v. Gredd, 397 B.R. 1 (S.D.N.Y. 2007) (“Actual intent to hinder, delay or defraud may be established as a matter of law in cases in 
which the debtor runs a Ponzi scheme or a similar illegitimate enterprise, because transfers made in the course of a Ponzi operation could 
have been made for no purpose other than to hinder, delay or defraud creditors.”); Terry v. June, 432 F. Supp. 2d 635, 639 (W.D. Va. 2006) 
(“[C]ourts have widely found that Ponzi scheme operators necessarily act with actual intent to defraud creditors due to the very nature of their 
schemes.”); Picard v. Madoff (In re Bernard L. Madoff Inv. Sec. LLC), 2011 Bankr. LEXIS 3578, at *15 (Bankr. S.D.N.Y. Sept. 22, 2011) 
(“The breadth and notoriety of the Madoff Ponzi scheme leave no basis for disputing the application of the Ponzi scheme presumption to the 
facts of this case, particularly in light of Madoff’s criminal admission.”); Notinger v. Migliaccio (In re Fin. Res. Mortg., Inc.), 454 B.R. 6, 20 
(Bankr. D.N.H. 2011) (applying the presumption even though the complaint did not contain the term “Ponzi scheme.”); Gowan v. The Patriot 
Grp., LLC (In re Dreier, LLP), 452 B.R. 391, 424 (Bankr. S.D.N.Y. 2011) (holding that “the Ponzi scheme presumption is alive and well in 
this Circuit and elsewhere.”); Peterson v. Atradius Trade Credit Ins., Inc. (In re Lancelot Investors Fund, LP), 451 B.R. 833, 839 (Bankr. 
N.D. Ill. 2011); Crawford v. Lee, 2011 U.S. Dist. LEXIS 55953, at *7 (N.D. Tex. May 24, 2011); Kapila v. IRS (In re ATM Fin. Servs., 
LLC), 446 B.R. 564, 576 n.13 (Bankr. M.D. Fla. 2011); Picard v. Merkin (In re Bernard L. Madoff Inv. Sec. LLC), 440 B.R. 243, 255 
(Bankr. S.D.N.Y. 2010); Bauman v. Bliese (In re McCarn’s Allstate Fin., Inc.), 326 B.R. 843, 850 (Bankr. M.D. Fla. 2005) (noting that 
“bankruptcy courts nationwide have recognized that establishing the existence of a Ponzi scheme is sufficient to prove a Debtor’s actual 
intent to defraud”).

6 Slatkin, 525 F.3d at 814.
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at issue somehow perpetuated the debtor’s Ponzi scheme. Transfers made by the 
debtor unrelated to the Ponzi scheme do not warrant this inference.7

The ATM Financial court noted: “The Ponzi scheme presumption must have some 
limitations, lest it swallow every transfer made by a debtor, whether or not such 
transfer has anything to do with the debtor’s Ponzi scheme.”8

[b] Factors to Establish a Ponzi Scheme
Courts have found that to establish a Ponzi scheme, a plaintiff must establish that 
“(1) deposits were made by investors; (2) the Debtor conducted little or no 
legitimate business operations as represented to investors; (3) the purported business 
operations of the Debtor produced little or no profits or earnings; and (4) the source 
of payments to investors was from cash infused by new investors.”9

The following additional factors have been found to weigh in favor of applying a 
presumption of fraud in a Ponzi case:

(1) The Ponzi perpetrator did not have any legitimate business operation to which 
its alleged investment program is connected.10

(2) The Ponzi perpetrator made unrealistic promises of returns on their 
investments.11

(3) “[N]ew investor money was being used to pay old investors” and “money was 
commingled.”12

7 Kapila v. Phillips Buick-Pontiac-GMC Truck, Inc. (In re ATM Financial Services, LLC), 2011 Bankr. LEXIS 2394, at *17-18 (Bankr. M.D. 
Fla. June 24, 2011).

8 Id.

9 Rieser v. Hayslip (In re Canyon Sys. Corp.), 343 B.R. 615, 630 (Bankr. S.D. Ohio 2006) (citation omitted); Wiand v. Waxenberg, 611 F. 
Supp. 2d 1299, 1312 (M.D. Fla. 2009); Forman v. Salzano (In re Norvergence, Inc.), 405 B.R. 709, 730 (Bankr. D.N.J. 2009); see also 
United States v. Sudeen, 434 F.3d 384, 386 (5th Cir. 2005) (describing several interdependent fraudulent schemes as “a fairly elaborate Ponzi 
scheme” where perpetrators represented to potential investors, among other things, “that their money would be placed in ‘high yield 
investment programs that would generate profits for them at greater-than-market rates of return'”).

10 Scholes v. Lehmann, 56 F.3d 750, 757 (7th Cir. 1995) (“It is no answer that some or for that matter all of the investor’s profit may 
have come from ‘legitimate’ trades made by the [corporations owned by the debtor]. They were not legitimate. The money used for the 
trades came from investors gulled by fraudulent representations.”); Wyle v. C.H. Rider & Family (In re United Energy Corp.), 944 F.2d 
589, 590 n.1 (9th Cir. 1991) (describing the Ponzi scheme’s purported “profit-making business opportunity” as “an illusion”).

11 O’Halloran v. First Union Nat’l Bank of Fla., 350 F.3d 1197, 1199 (11th Cir. 2003) (noting fact that 100% return was promised to 
those investors who were able to find two additional investors); United States v. Benson, 79 Fed. App’x 813, 817 (6th Cir. 2003) (noting 
that perpetrator promised 138% and 181% return with no risk); Canyon Sys., 343 B.R. at 624-25; In re Taubman, 160 B.R. 964, 978 
(Bankr. S.D. Ohio 1993); Kapila v. Phillips Bick-Pontiac-GMV Truck, Inc. (In re ATM Fin. Servs., LLC), 2011 Bankr. LEXIS 2394, at 
*15 (Bankr. M.D. Fla. June 24, 2011) (“The debtor and the Netschi Companies conned people into making a purchase they believed 
would generate a future income stream based on the perpetrators’ misrepresentations about the amount of withdrawal fees each ATM 
could earn. The ATM purchasers were therefore no different from investors hoping to make above market returns based on phony 
investments, and the monies they transferred to the debtor and the Netschi Companies were functionally equivalent to investments.”).
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(4) The perpetrator recruited agents to sell its products and paid commissions to 
perpetuate the scheme.13

(5) The perpetrator paid the brokers high commissions to induce them to continue 
the sales and keep the cash flowing in.14

(6) The commission structure with the sales people provided incentives “to 
discourage investors from requesting withdrawals.”15

(7) Excessively large fees were taken by the perpetrator from the customers’ 
“investment” funds.16

(8) There were inconsistencies between debtors’ bank statements and “false 
statements issued to customers.”17

(9) The perpetrator failed to invest all of the investors’ funds in promised 
investments.18

(10) The perpetrator used customer funds “for non-customer purposes.”19`

(11) Later investors received lower returns than earlier investors.20

(12) Investors were encouraged to roll over or extend their investments rather 
than receive back their principal.21

(13) The perpetrator “mischaracterize[s] the nature of the … investment 
opportunities and any risk associated with making an investment.”22

(14) The perpetrator overstated its investment returns and understated its losses.23

12 Wing v. Williams, 2011 U.S. Dist. LEXIS 25607, at *10 (D. Utah Mar. 11, 2011).

13 Cuthill v. Greenmark, LLC (In re World Vision Entm’t, Inc.), 275 B.R. 641, 656-57 (Bankr. M.D. Fla. 2002).

14 Id.

15 Smith v. Suarez (In re IFS Fin. Corp.), 417 B.R. 419, 440 (Bankr. S.D. Tex. 2009).

16 Emerson v. Maples (In re Mark Benskin & Co.), 161 B.R. 644, 650 (Bankr. W.D. Tenn. 1993).

17 Id.

18 Id.

19 Id.; World Vision, 275 B.R. at 657.

20 Taubman, 160 B.R. at 973.

21 Id.

22 Wing v. Dockstader, 2010 U.S. Dist. LEXIS 128571, at *11 (D. Utah Dec. 3, 2010) (noting that “investors were told their investment 
was secured by real property, including a first position trust deed when they were not”).

23 Id.
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(15) Investors' monies were commingled.24

Some courts find that a “ ‘clear pattern of purposeful conduct’ will support a 
‘finding of actual intent to defraud.’ ”25 However, at least one court has found that 
the debtor’s admission that he was running a Ponzi scheme is not conclusive, 
irrefutable proof of a Ponzi scheme, especially where the admission was not made as 
part of criminal proceeding and it was unclear when Ponzi scheme began, if ever.26

[c] Presumption Applies to Broker Commissions as Well as Investor Payments
Although most of the cases discussing the avoidance of actual fraudulent transfers 
relate to the recovery of the fictitious profits paid to investors, the presumption of 
actual fraudulent intent also applies to other acts in furtherance of the Ponzi scheme, 
such as payments of brokers’ commissions. Courts have found that commissions 
paid to brokers in furtherance of the Ponzi scheme were made with actual intent to 
defraud creditors.27 “[W]here [debtor’s] intent to run a Ponzi scheme is proved, it 
can certainly be inferred that he had ‘actual intent to hinder, delay, or defraud’ when 
he paid his brokers commissions for their efforts to market Debtor’s Ponzi 
scheme.”28

In the Madoff Ponzi case, the court held that the Ponzi presumption applied to the 
payment of commissions as well.29 The court noted:

While it is conceivable that “certain transfers may be so unrelated to a Ponzi 
scheme that the presumption should not apply,” the Withdrawals of Fictitious 
Profits “serve[d] to further [the] Ponzi scheme” and are therefore presumed 
fraudulent. Manhattan Investment II, 397 B.R. at 11. So too are the Initial 

24 Id. at *12 (“[W]hen there wasn’t enough money in one account to satisfy one entities’ obligations, [the Ponzi scheme orchestrator] 
would transfer money between accounts in order to meet [the corporations’] obligations.”).

25 Pereira v. Checkmate Commc’ns Co. (In re Checkmate Stereo & Elecs., Ltd.), 9 B.R. 585, 612-13 (Bankr. E.D.N.Y. 1981) (citing In re 
Freudmann, 495 F.2d 816, 817 (2d Cir. 1974)).

26 Stanziale v. Sutton (In re Dwek), 2011 Bankr. LEXIS 223, at *5 (Bankr. D.N.J. Jan. 20, 2011).

27 SIPC v. Old Naples Sec., Inc. (In re Old Naples Sec., Inc.), 343 B.R. 310, 320 (Bankr. M.D. Fla. 2006).

28 Martino v. Edison Worldwide Capital (In re Randy), 189 B.R. 425, 439 (Bankr. N.D. Ill. 1995); see also SEC v. Cook, 2001 U.S. Dist. 
LEXIS 2601, at *9 (N.D. Tex. Mar. 8, 2001) (“[W]hen [a person running a Ponzi scheme] takes incoming funds and transfers them to early 
investors and brokers, he is making such transfers with the actual intent to hinder, delay or defraud later investors and creditors.”); World 
Vision, 275 B.R. at 656 (“Every payment made by the debtor to keep the scheme on-going was made with the actual intent to hinder, delay or 
defraud creditors, primarily the new investors.”).

29 Picard v. Cohmad Securities Corp. (In re Bernard L. Madoff Inv. Sec. LLC), 454 B.R. 317, 330 (Bankr. S.D.N.Y 2011) (finding that the 
commission payments were “ ‘clearly tainted as payments from a Ponzi schemer to an individual to reward them for locating new 
investors.’ ”) (citing Gredd v. Bear Stearns Sec. Corp. (In re Manhattan Inv. Fund Ltd.), 397 B.R. 1 (S.D.N.Y.2007)).
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Transfers of Commissions “clearly tainted as payments from a Ponzi schemer to 
an individual to reward them for locating new investors.”30

[d] Presumption Applies to Gifts and Charitable Contributions
A Ponzi perpetrator will often make lavish gifts to family and friends and will make 
large, conspicuous charitable contributions. The Ponzi presumption also applies to 
these transfers. In Liebersohn v. Campus Crusade for Christ, Inc. (In re C.F. Foods, 
L.P.), the court found that the charity to whom transfers were made was not an 
investor in the Ponzi scheme, but that the debtor “had to know that the monies from 
investors would eventually run out and that the payments to charities would 
contribute to the eventual collapse of the stratagem[, and k]nowledge that future 
investors will not be paid is sufficient to establish actual intent to defraud them”).31

In Hecht v. Malvern Preparatory School, the receiver alleged that the perpetrator’s 
partnership operated as a Ponzi scheme, and “[a]s a result, all contributions by Forte 
or the Partnership to Malvern Prep … were made with the actual intent to defraud 
creditors.”32 The court held that the receiver’s allegations were sufficient to 
withstand a motion to dismiss, because “[t]he mere existence of a Ponzi scheme is 
sufficient to establish actual intent to defraud … .”33 The court also held that the 
receiver was under no obligation to plead the defendant’s lack of good faith.34

In Hays v. Jimmy Swaggart Ministries, the court found that the debtor’s transfers to 
the defendant were made with an actual intent to defraud creditors, stating: “The 
primary evidence of this fraudulent conduct is the fact that the transfers were made 
in the context of a Ponzi scheme.”35

In Scholes v. African Enterprise, Inc.,36 the court found allegations that receivership 
entities made donations to the defendants with the intent to defraud were sufficient 
to deny a motion to dismiss. The court rejected the defendants’ argument that a 
fraudulent transfer claim requires a pre-existing creditor, stating: “ ‘An exception to 
the general rule provides that a voluntary conveyance may be set aside at the 

30 Id.

31 Liebersohn v. Campus Crusade for Christ, Inc. (In re C.F. Foods, L.P.), 280 B.R. 103, 111 (Bankr. E.D. Pa. 2002).

32 Hecht v. Malvern Preparatory Sch., 716 F. Supp. 2d 395, 400 (E.D. Pa. 2010) (citing Donell v. Kowell, 533 F.3d 762, 770 (9th Cir. 2008)).

33 Id. at 400-01; see also SEC v. Res. Dev. Int’l, LLC, 487 F.3d 295, 301 (5th Cir. 2007); Armstrong v. Collins, 2010 U.S. Dist. LEXIS 
28075, at *63 (S.D.N.Y. Mar. 24, 2010).

34 Malvern, 716 F. Supp. 2d at 401.

35 Hays v. Jimmy Swaggart Ministries, 263 B.R. 203, 209 (M.D. La. 1999).

36 Scholes v. African Enter., Inc., 838 F. Supp. 349, 356 (N.D. Ill. 1993).
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instance of subsequent creditors upon proof of actual fraudulent intent.’ ”37 The 
court denied the defendants’ motion to dismiss, finding: “The allegations of the 
defendant Douglas’ mental state to actually defraud investors and the entities are 
sufficient.”38

In Kapila v. Bible Baptist College of Pennsylvania, Inc. (In re ATM Financial 
Services, LLC), the court denied the defendant’s motion to dismiss, finding that the 
allegations of actual fraudulent intent inferred from the Ponzi scheme were 
sufficient.39 The court noted:

The trustee’s actual fraudulent transfer claims are supported by the factual 
allegations that (1) the debtor ran a Ponzi scheme, and (2) the debtor transferred 
$400,000 to the College while the debtor was running a Ponzi scheme. From 
these facts the Court can infer the plausibility that the transfer was made in 
furtherance of the debtor’s Ponzi scheme and thus was made with the requisite 
fraudulent intent.40

[e] Difficulties in Establishing the Presumption

[i] Legitimate Business Operations
If the court finds that a Ponzi scheme existed from inception, nothing further is 
required to establish actual fraudulent intent under § 548(a)(1)(A). However, 
practically speaking, it may be harder to prove a Ponzi scheme than to prove 
fraudulent intent using a badges of fraud analysis. It may often be difficult to 
distinguish between (a) a legitimate business that has overextended itself and is 
merely being creative in moving money around among investors, and (b) a 
business that is knowingly taking in new funds with a full awareness that it could 
never repay them. If it is ambiguous whether the business was a Ponzi scheme, 
then the Ponzi presumption should not apply, and the plaintiff must establish that 
debtor was engaged in a scheme to defraud investors.

If the debtor is engaged in legitimate business activities alongside Ponzi-like 
activities, or if the nature of the business changed over time, then Ponzi 
presumption may be problematic to establish. In Barber v. Union National Bank 

37 Id. at 354 (citations omitted).

38 Id. at 356.

39 Kapila v. Bible Baptist College of Pa., Inc. (In re ATM Financial Services, LLC), 2011 Bankr. LEXIS 2421 (Bankr. M.D. Fla. June 21, 
2011).

40 Id. at *11-12.
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(In re KZK Livestock, Inc.), the court found that a check-kiting scheme amidst 
otherwise legitimate business operations was not sufficient to infer the Ponzi 
presumption of fraudulent intent.41 In Brandt v. American National Bank & Trust 
Co. of Chicago (In re Foos), another Ponzi case, the court noted: “Where … the 
individual who is operating the Ponzi scheme conducts ordinary business 
transactions outside of the Ponzi scheme, the basis for presuming fraud is not 
present and must be alleged in accordance with Rule 9(b).”42

However, in Agricultural Research, the court found that the fact that a scheme 
may have had some revenue-generating business did not defeat a finding of 
fraudulent intent where the legitimate business could not reasonably have been 
expected to fund the operations.43

It may also be difficult to establish exactly when the Ponzi activity began and, 
therefore, establishing the timing of the transfer at issue relative to the timing of 
the commencement of the Ponzi scheme may be problematic.44

In Stanziale v. Sutton (In re Dwek), the court denied the trustee’s motion for 
summary judgment on the issue of actual intent, despite the debtor’s admission 
that he was running a Ponzi scheme, finding:

The Trustee argues that Solomon Dwek’s admissions “that he was running a 
Ponzi scheme are conclusive, irrefutable proof, that he was running a Ponzi 
scheme.” … The Court disagrees. The Defendants in this action have the right 
to question Mr. Dwek’s motivation for claiming that he was operating a Ponzi 
scheme, and even if the existence of a Ponzi scheme is established, to probe 
when it came into existence. Even the “irrefutable proof” that the Trustee 
seeks to rely upon is inconclusive about when the alleged Ponzi scheme 
began.45

No case appears to have dealt with whether the Ponzi presumption applies to 
transfers made before the business becomes a Ponzi scheme.

41 Barber v. Union Nat’l Bank (In re KZK Livestock, Inc.), 190 B.R. 626, 630 (Bankr. C.D. Ill. 1996).

42 Brandt v. American Nat’l Bank & Trust Co. of Chicago (In re Foos), 188 B.R. 239, 244 (Bankr. N.D. Ill. 2005) (footnote omitted), aff’d in 
part and rev’d in part on other grounds, 1996 U.S. Dist. LEXIS 14507 (N.D. Ill. Sept. 23, 1996).

43 Hayes v. Palm Seedlings Partners—A (In re Agric. Research & Tech. Grp., Inc.), 916 F.2d 528, 535-36 (9th Cir. 1990); see also In re 
United Dev., Inc., 2007 Bankr. LEXIS 4857, at *14 (B.A.P. 9th Cir. Aug. 7, 2007).

44 United Development, 2007 Bankr. LEXIS 4857, at *16 (finding that debtor was operating as a Ponzi scheme at all times material to the 
dispute, even though debtor may have previously engaged in legitimate business operations).

45 Stanziale v. Sutton (In re Dwek), 2011 Bankr. LEXIS 223, at *4 (Bankr. D.N.J. Jan. 20, 2011).
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[ii] Return of Investment or Loan
Another issue is whether the alleged fraudulent transfer was a repayment of a 
loan rather than a return on the investor’s funds. One court found that a 
fraudulent scheme involving various loans made to the debtor based on falsified 
financial data was not in fact a Ponzi scheme because “bank loans are by any 
definition not investments.”46

In Kapila v. Integra Bank, N.A. (In re Pearlman), the court emphasized that the 
Ponzi presumption applies only to transfers that the perpetrator made in 
furtherance of the scheme:

Because the Bank Fraud Scheme is not a Ponzi scheme, the trustee may not 
rely on the Ponzi scheme presumption solely by virtue of alleging the loan 
repayments were made pursuant to the Bank Fraud Scheme. To rely on the 
Ponzi scheme presumption, the trustee must allege the debtors’ loan 
repayments were somehow in furtherance of either the EISA Program or the 
TCTS Stock Program Ponzi schemes.47

[2] Circumstantial Evidence of Fraudulent Intent—Badges of Fraud
However, if the Ponzi presumption is not applicable, the more customary badges of 
fraud analysis may be still used to establish the fraudulent activity:

The Trustee’s inability to establish the existence of a Ponzi scheme is not fatal to his 
motion. In fact, the focus on the alleged Ponzi scheme complicates things 
unnecessarily. To prevail on Count I the Trustee need not establish the existence of 
a Ponzi scheme, he simply needs to establish the Debtor’s intent to defraud his 
present or future creditors by making the transfers at issue.48

Absent a presumption of fraud arising from a finding of a Ponzi scheme, the plaintiff 
has the burden of proof and must rely upon circumstantial evidence of actual fraudulent 
intent. “Actual intent may be established … where a transfer wears a sufficient number 
of the ‘badges of fraud … .’ ”49 The badges of fraud only facilitate proof of fraudulent 
intent and are not themselves elements of a fraudulent transfer claim.

46 Kapila v. TD Bank (In re Pearlman), 440 B.R. 900, 904 (M.D. Fla. 2010).

47 Kapila v. Integra Bank, N.A. (In re Pearlman), 440 B.R. 569, 575 (M.D. Fla. 2010).

48 See Dwek, 2011 Bankr. LEXIS 223, at *6.

49 Bowers & Merena Auctions, LLC v. Lull (In re Lull), 386 B.R. 261, 270 (Bankr. D. Haw. 2008) (citation omitted); Jobin v. McKay (In re 
M&L Bus. Mach. Co.), 155 B.R. 531, 539-40 (Bankr. D. Colo. 1993).
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Actual fraudulent intent as to a particular transfer can be established by an analysis of 
badges of fraud.50 The Uniform Fraudulent Transfer Act provides this non-exclusive list 
of badges of fraud:

(1) the transfer or obligation was to an insider; (2) the debtor retained possession or 
control of the property transferred after the transfer; (3) the transfer or obligation 
was not disclosed or concealed; (4) before the transfer or obligation was made or 
obligation was incurred, the debtor had been sued or threatened with suit; (5) the 
transfer was of substantially all the debtor’s assets; (6) the debtor absconded; (7) the 
debtor removed or concealed assets; (8) the value of the consideration received by 
the debtor was not reasonably equivalent to the value of the asset transferred or the 
amount of the obligation incurred; (9) the debtor was insolvent or became insolvent 
shortly after the transfer was made or the obligation was incurred; (10) the transfer 
occurred shortly before or shortly after a substantial debt was incurred; and (11) the 
debtor transferred the essential assets of the business to a lienor who transferred the 
assets to an insider of the debtor.51

Courts have also considered the following factors in conducting badges of fraud 
analyses: (1) transfers to an insider; (2) “at a time when [the debtor] was insolvent and 
facing mounting liabilities;” (3) transfers were concealed from creditors; and (4) 
transfers were not in normal manner of business.52 Another court noted that badges of 
fraud include:

(1) the lack or inadequacy of consideration; (2) the family, friendship or close 
associate relationship between the parties; (3) the retention of possession, benefit or 
use of the property in question; (4) the financial condition of the party sought to be 
charged both before and after the transaction in question; (5) the existence or 
cumulative effect of a pattern or series of transactions or course of conduct after the 
incurring of debt, onset of financial difficulties, or pendency or threat of suits by 
creditors; and (6) the general chronology of the events and transactions under 
inquiry.53

50 Both the UFTA § 4(a)(1) and the UFCA § 7 provide that a transfer made with the actual intent “to hinder, delay, or defraud” creditors is 
fraudulent as to both present and future creditors. The UFTA § 4(b) actually lists “badges of fraud”; however, the comment to UFTA § 4(b) 
states that the presence of one or more of the enumerated factors is evidence relevant to the debtor’s intent, but “does not create a 
presumption that the debtor has made a fraudulent transfer … .”

51 UFTA § 4(b); see also Lull, 386 B.R. at 270.

52 Freeland v. Enodis Corp., 540 F.3d 721, 735 (7th Cir. 2008).

53 Salomon v. Kaiser (In re Kaiser), 722 F.2d 1574, 1582-83 (2d Cir. 1983); see also Silverman v. Actrade Capital, Inc. (In re Actrade Fin. 
Techs., Ltd.), 337 B.R. 791, 809 (Bankr. S.D.N.Y. 2005) (listing eight “[c]ommon badges of fraud that give rise to an inference of intent,” 
including “(7) a questionable transfer not in the usual course of business; and (8) the secrecy, haste, or unusualness of the transaction”); see 
also Soza v. Hill (In re Soza), 542 F.3d 1060, 1067 (5th Cir. 2008) (listing, and relying in part on, the six factors enumerated in Kaiser, 722 
F.2d at 1582-83).
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“No minimum number of factors tips the scales toward actual intent.”54 In fact, a 
court’s analysis regarding the badges of fraud focuses more on the magnitude of these 
indicia of fraud or the strength in combinations and less on a simple tallying of what 
badges may be present.

The UFTA list of “badges of fraud” provides neither a counting rule, nor a 
mathematical formula. No minimum number of factors tips the scales toward actual 
intent. A trier of fact is entitled to find actual intent based on the evidence in the 
case, even if no “badges of fraud” are present. Conversely, specific evidence may 
negate an inference of fraud notwithstanding the presence of a number of “badges of 
fraud.”55

In Bayou Superfund LLC v. WAM Long/Short Fund II L.P. (In re Bayou Group, LLC), 
the court made the following observations about a badges of fraud analysis in a Ponzi 
case:56

(1) “[the debtors] never earned a profit and suffered heavy trading losses;”

(2) “[the debtors’] former principals siphoned money from [the debtors’] accounts 
for their own personal use;”

(3) “[the debtors] intentionally disseminated false financial statements and 
performance reports misrepresenting that the [debtors’] alleged investments had 
earned substantial investment gains;”

(4) the debtors used “a fictitious ‘independent’ auditor … to certify the false 
financial statements;”

(5) “[the debtors’] principals … pleaded guilty to felonies related to the fraudulent 
conduct alleged in the [Ponzi scheme allegations]”; and

(6) the “plea allocution … acknowledges that the fraud was designed to ‘induce 
people to invest in the debtor or continue to keep their money in [the debtor].’ ”

The Bayou Superfund court explained:

It is difficult to imagine a more comprehensive compendium of alleged “badges of 
fraud,” all of which compel the inference that the redemption payments sought to be 
recovered here were made by the [debtors] with the actual intent to hinder, delay 

54 Wolkowitz v. Beverly (In re Beverly), 374 B.R. 221, 236 (B.A.P. 9th Cir. 2007).

55 Id. (citations omitted).

56 Bayou Superfund LLC v. WAM Long/Short Fund II L.P. (In re Bayou Grp., LLC), 362 B.R. 624, 634 (Bankr. S.D.N.Y. 2007); see also 
Zazzali v. Mott (In re DBSI, Inc.), 447 B.R. 243, 247 (Bankr. D. Del. 2011); Bayou Accredited Fund, LLC v. Redwood Growth Partners, 
L.P. (In re Bayou Grp., LLC), 396 B.R. 810, 827 (Bankr. S.D.N.Y. 2008) (citations omitted) (“It is well settled that ‘actual intent to hinder, 
delay, or defraud’ may be proven by circumstantial evidence—commonly referred to as ‘badges of fraud’ ”), aff’d in part and rev’d in part on 
other grounds, 439 B.R. 284 (S.D.N.Y. 2010).
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and defraud both present and future creditors, i.e., present investors who were 
induced to continue their investments and prospective investors which the principals 
of the [debtors] hoped to and did induce to invest in the Funds in the future.57

An advantage in a Ponzi case in utilizing an analysis of the badges of fraud is that the 
scope of fraud is generally so broad that a plaintiff need not connect fraudulent intent 
with any specific transfer.58 In DBSI, the court responded to the defendant’s contention 
that “sweeping allegations are insufficient under Rule 9(b)” by noting:

Swenson’s argument reflects a misunderstanding of Trustee’s allegations. The 
allegations themselves are not sweeping. It is the size of Swenson’s alleged 
fraudulent scheme that is broad and sweeping. Trustee alleges that every transfer to 
Swenson from all DBSI entities, as well as every transfer made by the DBSI entities 
to a taxing authority on Swenson’s behalf, were made with actual intent to hinder, 
delay, or defraud the transferors’ creditors.

The Complaint’s expansive sweep is rooted in the allegations that the DBSI 
enterprise was a Ponzi scheme. It is well-established that “where a Ponzi scheme 
exists, there is a presumption that transfers were made with the intent to hinder, 
delay and defraud creditors.” … In his reply brief, Swenson argues that the 
existence of a Ponzi scheme must be an established fact before the presumption can 
be made. I do not agree with that position. Trustee will eventually have to prove the 
existence of a Ponzi scheme, but at this stage of the proceedings, the Complaint 
contains sufficient factual allegations to survive the motion to dismiss.59

Badges of fraud typically found in a Ponzi case may also be used to prove fraudulent 
intent as an element of a denial of discharge under § 727 of the Bankruptcy Code or as 
an element of a claim to determine a debt to be nondischargeable under § 523 of the 
Bankruptcy Code.60 In Bartson v. Marroquin (In re Marroquin), the court stated: “A 
Ponzi scheme is … by definition fraudulent, and hence a debt incurred therefrom is, per 
se, nondischargeable for purposes of § 523(a)(2)(A).”61 However, in the case before it, 
the Marroquin court did not find the typical indications of a Ponzi scheme and instead 

57 Bayou, 362 B.R. at 634.

58 See, e.g., Zazzali v. Swenson (In re DBSI, Inc.), 2011 Bankr. LEXIS 1677 (Bankr. D. Del. May 5, 2011).

59 Id. at *9-10 (citations omitted).

60 See, e.g., Bartson v. Marroquin (In re Marroquin), 441 B.R. 586, 598 (Bankr. N.D. Ohio 2010). 

61 Id.
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concluded that “the Plaintiff simply invested in an otherwise legitimate business that 
ultimately failed.”62

[3] The Use of a Criminal Plea or Conviction
Another mechanism by which a plaintiff can establish the transferor’s fraudulent intent 
is through an admission of the debtor, usually made in a criminal plea agreement, or 
through a criminal conviction for fraud. A plea agreement is hearsay under Federal 
Rules of Evidence 801(c) when it is offered to show the truth of the information 
contained in the agreement, i.e., that the debtor ran a Ponzi scheme and therefore had 
the actual intent to defraud creditors. However, the plea agreement is admissible under 
certain exceptions to the hearsay rules.

In Scholes v. Lehmann, the Seventh Circuit held that a debtor’s plea agreement is 
admissible under Federal Rule of Evidence 803(22).63 That rule creates an exception to 
the hearsay rule for:

Evidence of a final judgment of conviction if:

(A) the judgment was entered after a trial or guilty plea, but not a nolo contendere 
plea;

(B) the conviction was for a crime punishable by death or by imprisonment for more 
than a year;

(C) the evidence is admitted to prove any fact essential to the judgment; and

(D) when offered by the prosecutor in a criminal case for a purpose other than 
impeachment, the judgment was against the defendant.64

In Johnson v. Neilson (In re Slatkin), the Ninth Circuit held that a debtor’s plea 
agreement in a federal criminal case against him is admissible under Federal Rule of 
Evidence 807 “to prove [the debtor’s] actual fraudulent intent and operation of the 
Ponzi scheme.”65 Rule 807 provides:

Under the following circumstances, a hearsay statement is not excluded by the rule 
against hearsay even if the statement is not specifically covered by a hearsay 
exception in Rule 803 or 804:

(1) the statement has equivalent circumstantial guarantees of trustworthiness;

(2) it is offered as evidence of a material fact;

62 Id. at 600; see also Cutcliff v. Reuter (In re Reuter), 427 B.R. 727, 749-53 (Bankr. W.D. Mo. 2010), aff’d, 443 B.R. 427 (B.A.P. 8th Cir. 
2011).

63 Scholes v. Lehmann, 56 F.3d 750, 762 (7th Cir. 1995).

64 FED. R. EVID. 803(22).

65 Johnson v. Neilson (In re Slatkin), 525 F.3d 805, 812 (9th Cir. 2008).
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(3) it is more probative on the point for which it is offered than any other evidence 
that the proponent can obtain through reasonable efforts; and

(4) admitting it will best serve the purposes of these rules and the interests of 
justice.66

The Slatkin court found that the debtor’s plea agreement had “equivalent circumstantial 
guarantees of trustworthiness” and therefore fit into this exception to the hearsay rule 
for the following reasons:

His guilty plea, based on the plea agreement, (1) was made under oath with the 
advice of counsel, (2) subjected Slatkin to severe criminal penalties, (3) was made 
after Slatkin was advised of his constitutional rights, and (4) was accepted by the 
court in the criminal matter only after the court determined that Slatkin’s plea was 
knowing and voluntary.67

In finding “equivalent circumstantial guarantees of trustworthiness,” the court further 
stated: “First, the criminal consequences to Slatkin of making the admissions contained 
in the plea agreement provide a sufficient circumstantial guarantee of trustworthiness to 
overcome any concern regarding Slatkin’s unreliability or lack of credibility. Cf. FED. 
R. EVID. 804(b)(3)[.]”68 The cited rule creates an exception to the inadmissibility of 
hearsay for a statement of an unavailable declarant that has a great tendency to expose 
the declarant to criminal liability. Presumably, a statement such as Slatkin made in his 
plea agreement, potentially subjecting him to years of incarceration, would suffice. 
Nevertheless, the court declined to address the trustee’s argument that Slatkin was 
unavailable and so did not apply this rule directly. The Ninth Circuit also did not 
address the admissibility of the plea agreement under Rule 803(22), which was the rule 
that the Seventh Circuit cited in Scholes.

Other courts have agreed that in a fraudulent transfer action, a debtor’s plea agreement 
is admissible on the issue of intent to defraud.69

However, in Slatkin, the Ninth Circuit went even further and held that Slatkin’s plea 
agreement precluded the defendants from further litigating the issue of his fraudulent 
intent in making the transfers at issue. The court stated:

66 FED. R. EVID. 807.

67 Id. at 812.

68 Id. at 812-13.

69 See also Stettin v. Adler (In re Rothstein Rosenfeldt Adler, P.A.), 2010 Bankr. LEXIS 4662, at *16 (Bankr. S.D. Fla. Dec. 14, 2010)) 
(citation omitted) (finding that “[c]riminal plea agreements are admissible to establish the existence of a Ponzi scheme and a wrongdoer’s 
fraudulent intent”); Gredd v. Bear, Stearns Sec. Corp. (In re Manhattan Inv. Fund Ltd.), 359 B.R. 510, 518 (Bankr. S.D.N.Y. 2007), aff’d in 
part and rev’d in part on other grounds, 397 B.R. 1 (S.D.N.Y. 2007).
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[A] debtor’s admission, through guilty pleas and a plea agreement admissible under 
the Federal Rules of Evidence, that he operated a Ponzi scheme with the actual 
intent to defraud his creditors conclusively establishes the debtor’s fraudulent intent 
under 11 U.S.C. § 548(a)(1)(A) and California Civil Code § 3439.04(a)(1), and 
precludes relitigation of that issue.70

The Ninth Circuit did not further explain why it determined to treat the plea agreement 
as conclusive on the issue of the debtor’s intent rather than as admissible evidence to be 
considered along with any contrary evidence.

Finally, it must be noted that an individual’s plea agreement is admissible to prove the 
fraudulent intent of a debtor corporation that was controlled by that individual:

The admissions contained in Scott Rothstein’s Information and Plea Agreement 
may be imputed to RRA for purposes of establishing that RRA had the actual intent 
required under section 548(a)(1)(A). As a principal of RRA, when Rothstein 
pleaded guilty to the Information, he admitted to each and every allegation 
contained therein. The Information alleged that the Ponzi scheme operated through 
RRA, including through RRA’s offices, bank accounts, and clients. Rothstein’s Plea 
Agreement acknowledged that RRA was used to conduct the Ponzi scheme.71

The Ponzi Book: Unraveling Ponzi Schemes
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70 Slatkin, 525 F.3d at 814 (citations omitted). See also Picard v. Madoff (In re Bernard L. Madoff Inv. Sec. LLC), 2011 Bankr. LEXIS 3578, 
at *15 (Bankr. S.D.N.Y. Sept. 22, 2011); Field v. Levin (In re Maui Indus. Loan & Fin. Co.), 2011 WL 2600670, at *3 (Bankr. D. Haw. June 
29, 2011); Floyd v. Dunson (In re Rodriguez), 209 B.R. 424, 433 (Bankr. S.D. Tex. 1997) (citation omitted) (finding that the debtor’s 
criminal conviction based on the operation of a Ponzi scheme “conclusively establishe[d] fraudulent intent and preclude[d] the defendant 
from relitigating this issue”); Martino v. Edison Worldwide Capital (In re Randy), 189 B.R. 425, 439 (Bankr. N.D. Ill. 1995) (finding that a 
jury verdict finding the debtor guilty of fraud in a Ponzi scheme case established fraudulent intent); Emerson v. Maples (In re Mark Benskin 
& Co.), 161 B.R. 644, 648 (Bankr. W.D. Tenn. 1993) (“The debtors’ intent to defraud creditors was established by the guilty pleas to the 
related criminal charges and preclusive effect may be given to those guilty pleas as factual findings to the extent that the debtors’ intent to 
defraud creditors is required in this adversary proceeding.”).

71 Rothstein Rosenfeldt Adler, 2010 Bankr. LEXIS 4662, at *16.
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Gee Gee Patridge, we are told, had been completely 

innocent. But the reality is, Ms. Patridge -- who is a prominent 

bank official -- acted as a referral for Madison Timber. She was 

closely aligned with Mr. Kelly, who we do -- we all know was a 

recruiter, and BankPlus as a facility, as an institution, was us 

routinely for transactions pertaining to Madison Timber notes and 

the Ponzi scheme, indeed allowing its facilities at its Southaven 

office to become the de facto headquarters for Madison Timber in 

North Mississippi. All of that is detailed in this complaint. 

Rule (9)(b) has no application here. What has application is 

Rule 8, and there's certainly more than sufficient claim notice of 

the facts to put BankPlus on notice. We have had something in the 

range of 20-odd motions to dismiss filed in this case. BankPlus 

and BankPlus alone has both claimed erroneously that this 

complaint states claims under Rule -- that's subject to Rule 9(b). 

And secondly, that the information imparted by this complaint is 

inadequate to prevent it to answer or frame a responsive pleading 

or be on notice of the claims asserted against us -- against it, 

pardon me. 

Now, I do, before I leave this topic, wish to make a 

couple of comments concerning the specific charges made by 

BankPlus. It notes with -- that the simple citation of red flags 

is insufficient. That we have to plead actual knowledge. Well, 

we have pled what we know -- what we've asserted, and I believe 

based on a compelling factual understructure that the BankPlus 
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have, the communication side of the complaint, they certainly 

should have known. And for purposes of today in the pleading 

stage, that is more than sufficient. 

Now, BankPlus responds, as it typically does, by blaming 

the investors; that they knew just as much. The red flags 

applicable to Ms. Patridge, a sophisticated bank officer, to 

Mr. Cowgill, a bank officer; to Mr. Murphee and Patridge, both 

bank employees, and ultimately salesmen to Madison Timber 

products -- that those persons are no different than the 

investors -- and if those persons should have been on notice so 

should the investors. We argue not. That will presumably be a 

case either for summary judgment or the jury. But at the heart of 

this is that the reason these parties are liable is they lent 

their credibility, their sophistication, to this scheme, and in 

most parts, dealt with fairly unsophisticated investors, many of 

whom were BankPlus customers. 

THE COURT: Mr. Barriere, let me ask you this question: 

When you started off your argument, you were -- I think you 

indicated that someone testified, and you were reading from quote, 

unquote, "testimony." And do we know -- is that based on an 

interview that you might have had with a person, or was that under 
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oath in any way? 

MR. BARRIERE: This was at Mr. Lamar Adams' sentencing. 

THE COURT: Oh, okay. This was -- 

MR. BARRIERE: I think technically I'm wrong. I don't 

believe she actually went under oath. This was Ms. Girdy's 

statement to the Court. 

THE COURT: Her victim impact statement, I presume. 

MR. BARRIERE: Exactly, Your Honor. 

THE COURT: Okay. Thank you. Thank you. Which has some 

indicia credibility and all of that because she's -- she's 

stepping forward as a victim, as any victim can do in any criminal 

case, and the Court has an obligation to consider the victim's 

point of view on things. Okay. Thank you. I just want to know 

where that quote, unquote, "testimony" came from. So good. 

MR. BARRIERE: And, Your Honor, I think you were quite 

right in saying, "Why are we not at the time to move forward with 

discovery?" And that point illustrates it entirely. We have, we 

believe, set forth a compelling outline in the case against these 

defendants. It is time to move on to discovery. This case has 

made no progress really since it was filed. The idea that 

BankPlus needs to be further educated about its own conduct and 

that of its employees, and we can do no further in this case until 

we go through that prospect again. Frankly, it's nothing more 

than an attempt to delay and ultimately avoid this case on the 

merits. Because, if we can agree on one thing: There is no 
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IN THE UNITED STATES DISTRICT COURT 

FOR THE SOUTHERN DISTRICT OF MISSISSIPPI 

NORTHERN DIVISION 

ALYSSON MILLS PLAINTIFF 

VERSUS CIVIL ACTION NO. 3:18-CV-00866-CWR-FKB 

BAKER, DONELSON, BEARMAN, 

CALDWELL & BERKOWITZ, PC DEFENDANT 
************************************************************** 

ALYSSON MILLS PLAINTIFF 

VERSUS CIVIL ACTION NO. 3:19-CV-00196-CWR-FKB 

BANKPLUS, ET AL. DEFENDANTS 
************************************************************** 

ALYSSON MILLS PLAINTIFF 

VERSUS CIVIL ACTION NO. 3:19-CV-00364-CWR-FKB 

THE UPS STORE, INC., ET AL. DEFENDANTS 
************************************************************** 

ALYSSON MILLS PLAINTIFF 

VERSUS CIVIL ACTION NO. 3:19-CV-00941-CWR-FKB 

TRUSTMARK NATIONAL BANK, ET AL. DEFENDANTS 
*************~:**~r;~******************************************** 

STATUS CONFERENCE PROCEEDINGS 

BEFORE THE HONORABLE F. KEITH BALL, 

UNITED STATES MAGISTRATE JUDGE, 

DECEMBER 7, 2021, 

JACKSON, MISSISSIPPI 

(APPEARANCES NOTED HEREIN.) 

REPORTED BY: 

CANDICE S. CRANE, RPR, CCR #1781 

OFFICIAL COURT REPORTER 

501 E. Court Street, Suite 2.500 

Jackson, Mississippi 39201 

Telephone: (601)608-4187 

E-mail: Candice Crane@mssd.uscourts.gov 

EXHIBIT 7
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APPEARANCES: 

FOR THE PLAINTIFF BRENT B. BARRIERS, ESQ. 
KRISTEN D. AMOND, ESQ. 
LILLI BASS EVANS, ESQ. 
ALYSSON MILLS, ESQ. 

FOR THE DEFENDANTS: WILLIANT F. RAY, ESQ. 
STEPHANIE M. RIPPEE, ESQ. (VIA VIDEO) 

PAUL H. STEPHENSON, III, ESQ. 
CODY C. BAILEY, ESQ. 
WALTER D. WILLSON, ESQ. 
KELLY D. SIMPKINS, ESQ. 
MICHAEL SCOTT JONES, ESQ. 
MARK R. MCDONALD, ESQ. 
ADAM J. HUNT, ESQ. 
MALLORY K. BLAND, ESQ. 
WILLIAM L. GUICE, III, ESQ. (VIA VIDEO) 
RANDALL S. WELLS, ESQ. (VIA VIDEO) 
G. TODD BURWELL, ESQ. 
KAYTIE M. PICKETT, ESQ. 
ROBERT B. BIECK, ESQ. 
ROBERT P. THOMPSON, ESQ. 
JOSEPH MILES FORKS, ESQ. (VIA VIDEO) 
CRAIG D. SINGER, ES4• 
JAMES J, CRONGEYER, ESQ. 
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would address any fiduciary duty between the receiver and 

investors? 

MR. BIECK: I know that any Ponzi scheme where you had 

a perpetrator plead guilty, as happened here, Lamar Adams, the 

investors have no claim to what's known as false interest; 

that is, the interest paid to investors on their promissory 

notes here. They forfeit that, except to the extent that the 

false interest they receive can offset unpaid principal. The 

investors have a claim for unpaid principal minus interest 

that they receive. 

An investor who is a net winner, and there are 41 of 

them here based on our review of the materials that the 

receiver produced in the virtual data room, excluding the 

Alexander Seawright folks, there are 184 folks -- actually, 

183 not including Alexander Seawright, the entity itself. Of 

those 183, 41 are net winners, to the tune of about 

$5.6 million. 

The receiver and those people are adverse. The net 

winners are subject to clawback, and that calls to mind Your 

Honor's observations when we first met on October 19 where you 

spoke of clawback cases and wondered why this wasn't one of 

them. Well, it should be. I believe the receiver has a duty 

to claw back net winnings. 

There's also another potential adversity here, and that 

is the good faith requirement. An investor in a Ponzi scheme 
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can only get his or her money back if the investor invested in 

good faith. It is conceivable -- and this is one reason why 

we'd like to depose many of the investors, perhaps all, but it 

is conceivable that some investors got into the Ponzi scheme 

knowing that it was one -- I can't really imagine anybody 

doing that reasonably, but it's conceivable -- or, as the 

Ponzi scheme went on, came to realize that it was a Ponzi 

scheme and stayed in. 

Indeed, the receiver in at least three of the four 

cases here, and maybe the UPS case as well, has asserted that 

the defendants BankPlus and folks sim- -- situated to us -- 

similarly situated to us ignored or overlooked or continued to 

act with the knowledge of a series of red flags. 

The red flags that the receiver identified in her 

complaints, though, are red flags that just about anyone would 

know. For example, comparing the interest rate on the Madison 

Timber notes at nominal rates of anywhere from 10 to 

15 percent, but because the notes amortize on a monthly basis, 

the standard 12 percent and 13 percent interest rate notes had 

actually interest rates of, in the case of the 12 percent 

rates -- 12 percent notes, 22 percent, and the 13 percent 

notes between 20 and 23 percent given the nonpayments in the 

month of December. That's an extraordinary return. 

Risk-free rates during that time -- let's take a 

ten-year Treasury, which is a standard measure of a risk-free 
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rate, was under 2 percent. In fact, at some points it got 

down to 100 basis points, or 1 percent. My money market fund 

was paying me something like three basis points, or 1/10,000th 

of a whole. 

A lot of folks who invested, from what limited inquiry 

we've been able to make, were fairly sophisticated folks, 

people in business, lawyers, people who should be aware of the 

difference between prevailing interest rates and what they 

were getting from the Ponzi scheme. Those people may not have 

invested in good faith, and if so, they're subject to clawback 

too, even as to principal, so they're adverse to the 

receivership. 

THE COURT: Let me ask you this: Are you -- during 

this early motion period, do you intend to be filing any 

motions with respect to how damages are to be calculated in 

this case? That's one of the subissues I would think that the 

defendants mentioned that may have a scope -- an impact on the 

scope of discovery, that that may be one of the dispositive 

issues that you may want to raise before the district judge. 

Do you intend to be filing any motions on that issue -- 

MR. BIECK: Yes. 

THE COURT: -- during this early motion period? 

MR. BIECK: Yes. 

THE COURT: Okay. 

MR. BIECK: And while we're talking about discovery, we 
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