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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF MISSISSIPPI 

NORTHERN DIVISION 

IN RE CONSOLIDATED DISCOVERY 
IN CASES FILED BY ALYSSON MILLS, 
IN HER CAPACITY AS RECEIVER FOR  
ARTHUR LAMAR ADAMS AND  
MADISON TIMBER PROPERTIES, LLC, 

     Plaintiff, 

v.

BANKPLUS; BANKPLUS WEALTH 
MANAGEMENT, LLC; GEE 
PATRIDGE, VICE PRESIDENT AND CHIEF  
OPERATING OFFICER OF BANKPLUS; 
STEWART PATRIDGE; JASON COWGILL; 
MARTIN MURPHREE; MUTUAL OF 
OMAHA INSURANCE COMPANY; and 
MUTUAL OF OMAHA INVESTOR  
SERVICES, INC., 

     Defendants. 

Case No. 3:19-cv-196-CWR-FKB 

Arising out of Case No. 3:18-cv-252-CWR-
FKB, Securities and Exchange Commission 
v. Arthur Lamar Adams and Madison Timber
Properties, LLC

Hon. Carlton W. Reeves, District Judge 

BANKPLUS’S REPLY TO RECEIVER’S OPPOSITION TO ITS MOTION FOR 
JUDGMENT ON THE PLEADINGS, OR ALTERNATIVELY MOTION FOR PARTIAL 

SUMMARY JUDGMENT 

Defendants BankPlus and BankPlus Wealth Management, LLC (“BankPlus”) reply to the 

Receiver’s Opposition to BankPlus’s Motion for Judgment on the Pleadings, or Alternatively 

Motion for Partial Summary Judgment [Doc. 199].  

INTRODUCTION 

The Receiver treats BankPlus’s motion as a discovery dispute, when really BankPlus seeks 

a ruling on key questions of law on the viability of certain affirmative defenses. BankPlus’s 

Eleventh, Thirteenth, Twenty-Eighth and Thirtieth Affirmative Defenses directly raise the legal, 

not factual, question of how damages are to be calculated in this case. These defenses do not 
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require that BankPlus prove reliance is an element of the Receiver’s aiding and abetting or 

conspiracy claims or the underlying torts or wrongs.  

The Receiver admits that she bases the Receivership Estate’s damages upon the debts the 

Estate owes to investors. The problem lies in what she characterizes as the Estate’s debts. As a 

matter of law, damages should be based upon the debt the Receivership Estate owes to the investors 

for their fraud claims against Madison Timber, not upon the investors’ void promissory notes.  And 

because investors who lacked good faith have no fraud claims against Madison Timber, the 

Receivership Estate owes them no debt. Rather, those investors, along with any investor who 

ultimately profited from the Ponzi scheme, owe the Receivership Estate money—not the other way 

around.  

BankPlus asks the Court to hold, as a matter of law, that (1) the Ponzi scheme contracts 

that the Receiver relies upon to calculate damages are void and unenforceable; and (2) the only 

damages to the Receivership Estate are the debts the Estate owes to good-faith investors. Of course, 

this ruling will impact the scope of discovery. BankPlus does not assume all investors invested in 

bad faith—but the Receiver assumes all investors invested in good faith. If the Estate’s damages 

are only debts owed to good-faith investors—and the law makes clear this is so—then all parties 

have a right to discover who is and is not a good-faith investor.   

ARGUMENT 

I. The Receiver may only recover principal payments made by good faith investors. 

BankPlus filed this motion because the proper method of calculating damages is a pure 

question of law. The Fifth Circuit has held that contracts entered into in a Ponzi scheme are 

unenforceable, so the damages a Receivership Estate may recover are limited to the debt the Estate 

owes investors based on a fraudulent transfer theory.  Janvey v. Brown, 767 F.3d 430, 440-1 (5th 
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Cir. 2014) (applying provisions of Texas’ Uniform Fraudulent Transfer Act also present in 

Mississippi’s version, and agreeing with district court that “only claim that [investors] have for 

their interest payments is a contractual one, which [] is unenforceable…. [T]here is no valid claim 

for interest; the CDs issued by [Stanford] are void and unenforceable.”); see generally Scholes v. 

Lehmann, 56 F.3d 750, 756-8 (7th Cir. 1995) (Posner, J.); Janvey v. Democratic Senatorial 

Campaign Comm., Inc., 712 F.3d 185, 192 (5th Cir. 2013) (adopting “principles of Scholes and its 

progeny”). In return for investors not suing the Estate, they are entitled to return of what they 

transferred to the Estate—their principal. Brown, 767 F.3d at 443 (“[P]rincipal payments made to 

the investor-defendants are not subject to [fraudulent transfer] claims. Unlike interest payments, it 

is undisputed that the principal payments were payments of an antecedent debt, namely fraud 

claims that the investor-defendants have as victims of the Stanford Ponzi scheme.”) They are not 

entitled to interest on that principal. Warfield v. Carnie, 2007 U.S. Dist. LEXIS 27610, at *36 

(N.D. Tex. Apr. 13, 2007) (“As the Receiver correctly notes, a Ponzi scheme investor who receives 

an amount in excess of his or her initial investment has received two types of payments—(1) a full 

return of the principal investment and (2) amounts received in excess of the initial investment, i.e., 

‘fictitious profits.’ The vast majority of courts that have considered the issue have held that a debtor 

does not receive reasonably equivalent value for any payments made to investors that represent 

false profits.”). And they are owed nothing if they possessed knowledge of facts leading them to 

suspect fraud. Janvey v. GMAG, L.L.C., 592 S.W.3d 125, 131 (Tex. 2019) (interpreting TUFTA: 

“A transferee who simply accepts a transfer despite knowledge of facts leading it to suspect fraud 

does not take in good faith.”). 
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A. The Fifth Circuit cases BankPlus relies upon establish the governing principles 
for the calculation of damages.  

The bulk of the Receiver’s Opposition addresses what discovery BankPlus can seek from 

investors, not the questions of law BankPlus’s motion raises. But toward the end of her Opposition, 

she claims that the cases BankPlus relies upon for these well-established principles are inapposite. 

See Receiver’s Opposition [Doc. 199] at p. 9. The Receiver is mistaken.  

Janvey v. Brown, 767 F.3d 430 (5th Cir. 2014), is one of the many cases arising out of the 

Stanford Ponzi scheme. The receiver in that case, Janvey, brought fraudulent transfer (“clawback”) 

claims under Texas law against investors who profited from the scheme. Id. at 433. The Court 

called these investors the “net winners.” Id. at 434. The net winners argued that the Ponzi scheme 

contracts were enforceable, so they were entitled to retain their contractually-guaranteed profits. 

Id. at 440. The Court found that the investors were wrong: the contracts were void and 

unenforceable. Id. at 441. While the net winners were allowed to retain their principal because 

they had actionable claims for fraud and restitution against the receivership estate, they had no 

right to interest payments because that right sprang from unenforceable contracts. Id. at 443. 

Therefore, even though Brown is a fraudulent transfer case, its essential holding applies here:  

Ponzi scheme contracts are void, and investors have no right to interest payments.   

Brown relied upon Scholes v. Lehmann, 56 F.3d 750 (7th Cir. 1995).  Scholes considered 

a Ponzi scheme receiver’s fraudulent transfer suit against an investor who profited from the 

scheme. Id. at 753. The Court considered the receiver’s standing to sue on behalf of the 

receivership estate. Id. at 754. In doing so, the Court reasoned that although the investors could 

not be considered contractual creditors of the corporation, “defrauded investors, as we have 

pointed out, are tort creditors.”  Id. at 755. The Court held that the receiver could recover net profits 

because the enriched investor “should not be permitted to benefit from a fraud at [the defrauded 
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investors’] expense merely because he was not himself to blame for the fraud.” Id. at 758. Janvey 

v. Democratic Senatorial Campaign Comm., Inc., 712 F.3d 185, 191-192 (5th Cir. 2013), explicitly 

adopted the reasoning of Scholes to allow a receiver to bring fraudulent transfer claims. 

In Janvey v. GMAG, L.L.C., 592 S.W.3d 125 (Tex. 2019), a fraudulent transfer suit against 

an investor who made a net profit of $8.5 million in a Ponzi scheme, the Texas Supreme Court 

answered a certified question from the Fifth Circuit of whether a transferee on inquiry notice of 

fraudulent intent can raise a good faith defense to a fraudulent transfer suit without investigating 

its suspicions.  The Texas Supreme Court answered, “no.” Id. at 128. As a result, the Fifth Circuit 

reversed the district court’s denial of the receiver’s motion for entry of judgment on the verdict, 

finding that the jury’s determination that the investor was on inquiry notice precluded his assertion 

of a good-faith defense. Janvey v. GMAG, L.L.C., 977 F.3d 422, 425 (5th Cir. 2020). 

All of these cases are, indeed, fraudulent transfer cases of the type the Receiver has 

declined to bring against any net winners here. But all these cases establish first principles that 

apply to any Ponzi scheme case: that an investor cannot have acted in good faith if he or she was 

on inquiry notice; that an investor cannot retain net profits made at the expense of other investors; 

and that the underlying Ponzi-scheme contracts are void.  The Receiver’s calculation of damages 

based upon void contracts, by which she seeks to recover and repay profits that no investor is 

entitled to retain, violates these principles. Scholes makes clear that the investors are tort creditors 

of the Receivership Estate, not contractual creditors. Since the Receiver’s debt to the investors 

rests on the tort claims of investors who have been defrauded, whether the investor was actually

defrauded is a critical inquiry. And Janvey v. GMAG makes clear that an investor has no right to 

retain Ponzi scheme profits if he lacked good faith. The Receiver’s terse dismissal of these cases 

as merely “fraudulent transfer” cases is unconvincing.   
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B. The Receiver’s cited cases say nothing about the calculation of damages.  

Folded within the Receiver’s argument on the proper scope of discovery is a brief 

paragraph claiming that Zacarias v. Stanford Int’l Bank, Ltd. (Zacarias), 945 F.3d 883, 896–97 

(5th Cir. 2019), Rotstain v. Mendez (Rotstain), 986 F.3d 931, 941 (5th Cir. 2021), and SEC v. 

Stanford Int'l Bank, Ltd (Lloyds)., 927 F.3d 830 (5th Cir. 2019), support her calculation of damages 

based upon the void promissory notes. See Receiver’s Opposition [Doc. 199] at p. 5. They do not.  

In Zacarias, the Stanford Ponzi scheme receiver, Janvey, sued two insurance brokers for 

participating in the Ponzi scheme. 945 F.3d at 889. So did several groups of investors in separate 

fraud suits. Id. at 893-94. Janvey settled with a bar order, and the individual investors appealed the 

Court’s settlement approval. The Fifth Circuit upheld the bar order. Id. at 900. In contrast, in 

Lloyds, the Fifth Circuit vacated a settlement with an insurer with a bar order that barred claim 

“unconnected to the property of the receivership.” 927 F.3d at 844. Specifically, Stanford 

managers, employees, and directors were insured under an insurance policy, and the receiver had 

no right to settle their coverage claims. These parties were not investors and had no right to share 

in any distributions from the receiver. Id. at 846. 

The Receiver claims that Zacarias stands for the Fifth Circuit’s approval Janvey’s suit to 

recover for the “additional liability Stanford incurred to its investors.” Receiver’s Opposition [Doc. 

199] at p. 5. But this does not answer the question of what the “additional liability” is—the Estate’s 

(void) contractual debt or its debt owed to investors as tort creditors?  The reasoning of Zacarias 

supports BankPlus’s position that it is tort debt. The Zacarias Court found that the bar order 

enforceable because the Stanford investors would recover on their tort claims through the 

receiver’s distributions; therefore, the receiver’s suit and settlement took precedence. Id. at 895-

96.  The Lloyd Court found the opposite: the managers and employees had no tort claims against 
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the receivership, could not participate in the distributions, and so the bar order did not apply. 927 

F.3d at 844. 

Rotstain followed the reasoning of Zacarias.  There, the Fifth Circuit considered the district 

court’s denial of investors’ motion to intervene. Id. at 936.  The Fifth Circuit affirmed, finding that 

the investors’ claims were derivative of the receiver’s claims and that, therefore, their interests 

were protected. Id. at 941 (“Any recovery OSIC obtains will be distributed to the Stanford 

investors, including Appellants. The denial of intervention will not exclude Appellants from 

recovery even if it were to prejudice them in some way.”). Thus, the Court allowed the Stanford 

receiver and the Official Stanford Investors Committee (OSIC) to bring tort claims against third 

parties, to the exclusion of the investors’ tort claims.  Id. at 942.  Again, this case does not address 

how the Receivership Estate’s damages are to be calculated.  

C. The Receiver’s discovery dispute cases do not address the legal questions 
BankPlus raised. 

Because Zacarias, Lloyd, and Rotstain do not call into question the first principles 

established in Brown, Scholes, and GMAC, the Receiver relies on discovery dispute cases. For 

instance, Magistrate Judge Bryant in Rotstain granted OSIC’s motion for a protective order to 

prevent the deposition of one investor, who served on the OSIC committee and who had previously 

been twice deposed. Rotstain v. Trustmark Nat’l Bank, No. 3:09-cv-02384-N-BQ (Doc. 695 at 17) 

(Order) (N.D. Tex., Feb. 27, 2020). The case does not discuss the legal basis for OSIC’s damages 

claims; in fact, it suggests that OSIC sought to recover “banking and other fees for providing their 

supposed ‘services’” and “huge profits on the amounts deposited with [the bank],” rather than the 

debt the Stanford Receivership Estate owed to investors. Id. at 16. It certainly does not address 

whether that debt is contractual or tort-based. This unpublished magistrate’s decision has no 

bearing on the questions of law BankPlus raises.  
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Nor does Ciuffitelli v. Deloitte & Touche LLP, No. 3:16-cv-00580, 2018 WL 7893052 (D. 

Or. Dec. 10, 2018), aff’d, 2019 WL 1442222 (D. Or. Feb. 21, 2019). In that case, unlike here, 

investors directly brought securities fraud claims under Oregon law. In denying the defendant’s 

motion to compel production of the investors’ financial documents, the court found “that in claims 

brought under ORS § 59 .115(1)(b), only a purchaser’s actual knowledge of a misrepresentation 

or omission is relevant, and the statute provides for strict liability for nonsellers who participate or 

materially aid the sale.” Id. at *7 (citing Towery v. Lucas, 128 Or. App. 555, 563-64 (1994) 

(providing that ORS§ 59.l 15(1)(b) does not contain an obligation to make an inquiry; rather 

buyer's actual knowledge is critical)). Thus, Ciuffitelli suggests that discovery into the investors’ 

actual knowledge would be allowed, but discovery into whether the investors were sophisticated 

was not, because this was not a defense under Oregon law. Regardless, Ciuffitelli does not speak 

at all to whether the Receiver can calculate her damages based upon void contracts made with bad-

faith investors.  

The Receiver’s attempt to focus this Court’s attention on discovery demonstrates the 

weakness of her legal argument. The actual question of law presented is straightforward. The 

Receiver can only recover principal payments made by good-faith investors. The consequence is 

that all parties must be allowed discovery to determine who invested in good faith and who lacked 

it, as BankPlus raised in its initial motion.  But the boundaries of that discovery—what is relevant, 

harassing, or unduly burdensome—are not questions this Court need resolve to grant BankPlus the 

primary relief it seeks, which is a ruling that as a matter of law, BankPlus’s affirmative defenses 

on the calculation of damages are legally viable.   
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D. BankPlus’s Motion is not a surreply.  

The Receiver’s other tactic for distracting from the simple legal question presented is to 

repeatedly call BankPlus’s motion an improper surreply.  But there is nothing underhanded or 

procedurally improper about the common practice of filing a cross-motion on a related issue. The 

Receiver’s motion seeks a ruling that reliance is not an element of her claims. BankPlus’s motion 

seeks a ruling on the calculation of damages. Both rulings could impact the scope of discovery, 

which the Receiver strenuously seeks to limit. But the two motions, while overlapping, are not the 

same. The Court’s denial of the Receiver’s own motion [Doc. 184] will not necessarily address 

the relief BankPlus seeks in this motion.  

 Even if BankPlus’s Motion were the mirror-image of the Receiver’s motion, which it is 

not, BankPlus seeks affirmative relief on these issues that the Court might not grant in simply 

denying the Receiver’s motions. Filing cross-motions for summary judgment is not only 

appropriate, but in some cases, required for the court to grant relief to a party despite the court’s 

ability to grant relief to a non-movant sua sponte.1 In addition to requesting its own relief to the 

questions of law presented, BankPlus ensures procedurally that the Receiver had notice and a 

reasonable time to respond pursuant to Federal Rule of Civil Procedure 56. 

1 “A district court need not wait for the filing of a cross-motion under Rule 56 before entering a summary 
judgment in favor of a non-movant.” See McCarty v. United States, 929 F.2d 1085, 1088 (5th Cir. 
1991); Jensen v. Snellings, 841 F.2d 600, 618 (5th Cir. 1988) (“ . . . A court must be careful, however, that 
the original movant has had an adequate opportunity to show that there is a genuine issue and that the non-
movant is not entitled to judgment as a matter of law. Id.”); Derouen v. Taylor Energy Co., 1997 U.S. App. 
LEXIS 42477, *3-4 (5th Cir. 1997). 

Case 3:19-cv-00196-CWR-FKB   Document 203   Filed 07/05/22   Page 9 of 19



#100505270v1 10 

II. BankPlus’s Responses to the Receiver’s Straw-Man Arguments 

A. The Receiver’s mitigation of damages.  

The Receiver’s continued assertions that BankPlus claims the Receiver must engage in 

clawback actions against all investors is one of several strawman arguments. BankPlus has never 

claimed this. What it does claim is that, as a matter of law, the Receivership Estate’s damages are 

limited to the principal amount contributed by investors to the scheme, who had no knowledge of 

the fraud, otherwise known as good faith investors. Janvey v. Brown, 767 F.3d at 443. In other 

words, the Receiver owes no debts to investors who lacked good faith, possessed knowledge of 

the fraud, or did not reasonably rely on the representations of Madison Timber. Janvey v. GMAG, 

L.L.C., 592 S.W.3d at 427. Yet the Receiver has failed to do the upfront work of determining 

which investors invested in good or bad faith. What she has done instead is attribute all investor 

losses (whether they were good faith investors or participants in the fraud) to third parties with 

deep pockets. Whether the Receiver chooses to do the work of seeking clawbacks from bad faith 

investors or for interest paid to good faith investors is entirely up to her, but she cannot seek those 

amounts from BankPlus if she decides not to pursue those claims.   

Of the 184 investors on the Receiver’s spreadsheet, not including Investor 2, at least 41 

others were net winners, meaning that they received payments from MTP in excess of principal 

invested. Two investors, Nos. 17 and 33, who spoke at hearings in some of the cases, received net 

winnings of over $13,000 and $52,000 respectively, according to the records produced by the 

Receiver.2  Other investors received net winnings of hundreds of thousands of dollars: for example 

Investor 21 got over $382,000, Investor 64 over $260,000, Investor 83 over $364,000, Investor 

128 over $534,000, Investor 141 over $250,000, Investor 168 over $316,000, Investor 170 over 

2 Those records may in some cases understate amounts. 
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$678,000. See Ex. “A,” Declaration of Donna Ingram. These and other net winnings come to 

millions of dollars. Id. Furthermore, the Receiver’s records indicate that about 130 investors exited 

the Ponzi scheme before its collapse. Id.  They’re all net winners to the tune of tens of millions of 

dollars, and the Receivership Estate owes them nothing. Id. The Receiver claims that pursuing 

these winners would waste Estate assets, but she could have, but chose not to, filed an omnibus 

complaint against these net winners under seal with 120 days to negotiate. 3 And there is no reason 

to believe that all net winners would be as contumacious as Bill McHenry has been; indeed, out of 

the Receiver’s settlements of her suits against recruiters, only McHenry has resisted compliance.  

The Receiver clearly does not want anyone to examine her choices in carrying out her 

fiduciary duties to the Receivership Estate. But failure to mitigate damages is a common and valid 

affirmative defense to tort liability under Mississippi law. See, e.g., Nat'l Dairy Prods. Corp. v. 

Jumper, 241 Miss. 339, 344, 130 So. 2d 922, 923 (1961) (reversing award of lost profits in 

negligence suit for damage to tractor-trailer, because plaintiff made no effort to rent a substitute 

unit, and holding, “One seeking to hold another liable for damages must use reasonable efforts to 

avoid or mitigate them.”); Manhattan Nursing & Rehab. Ctr., LLC v. Pace, 134 So. 3d 810, 818 

(Miss. Ct. App. 2014) (in a wrongful death case, holding trial court erred in excluding evidence of 

patient’s refusal of treatment, because evidence relevant to mitigation of damages); Munn v. Algee, 

924 F.2d 568, 573 n.9 (5th Cir. 1991) (“Under Mississippi law, an injured plaintiff may not recover 

for damages that he did not take reasonable efforts to avoid.”) (collecting cases).  

What the Receiver could or should have done to mitigate the Receivership Estate’s 

damages is a fact question that BankPlus does not ask the Court to now resolve. BankPlus instead 

3 National Association of Federal Equity Receivers, Fourth Annual Conference, Panel No. 2: Things That 
Cause Receivers to Have Sleepless Nights, p. 7 (https://silo.tips/download/fourth-annual-conference-san-
diego-v-california) (Oct. 16, 2015). 
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asks the Court to hold that BankPlus’s Eleventh Affirmative Defense is legally viable and, as a 

result, BankPlus is entitled to discovery into what the Receiver could have done to mitigate 

damages.  See Sanders v. City of Natchez, No. 5:17-cv-99-DCB-MTP, 2018 U.S. Dist. LEXIS 

156163, *7 (S.D. Miss. Sep. 13, 2018) (Court required production of plaintiff’s tax returns because 

the defendant argued that he failed to mitigate damages after being fired.).  

B.  The Receiver cannot use the Ponzi Scheme Presumption to calculate damages 
to the Estate. 

The Receiver claims, “BankPlus cannot credibly deny that Madison Timber was a Ponzi 

scheme.”  See Receiver’s Opposition [Doc. 199] at p. 12. Of course it can’t, and it hasn’t.  What 

BankPlus has argued is that the Ponzi Scheme Presumption has no application to the proper 

measure of damages. But the Receiver continues to point to the Ponzi Scheme Presumption as a 

cure-all freeing her from having to inquire into the good or bad faith nature of the investors when 

calculating damages.  This is a fundamental misunderstanding of the Presumption.   

The Receiver may use the Presumption to presume that Madison Timber acted in 

furtherance of a fraud when transferring funds to investors to claw back net winnings.  SEC v. Res. 

Dev. Int'l, LLC, 487 F.3d 295, 301 (5th Cir. 2007) (“In this circuit, proving that [the transferor] 

operated as a Ponzi scheme establishes the fraudulent intent behind the transfers it made.”) (citing 

Warfield v. Byron, 436 F.3d 551, 558 (5th Cir. 2006)). In Mississippi, the burden then falls on the 

investors to prove they acted in good faith. Miss. Code Ann. § 15-3-113(1). The Receiver here 

does the opposite: in calculating the Receivership Estate’s debts to the investors she presumes, 

with no discernible basis, that all the investors acted in good faith.  

The Receiver points to no law allowing her to use the Presumption to assume all investors 

invested in good faith. Doing so leads to the perverse result of the Receiver recovering damages 

from non-investors to the enrichment of bad-faith investors.  The Receiver obfuscates the obvious 
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implications of her argument by erecting another strawman, arguing that the real purpose of 

BankPlus’s motion is to assert that she is required to seek clawbacks.  BankPlus has never asserted 

this. BankPlus asserts only that as a matter of law, the Receiver may not use the Presumption to 

assume all investors acted in good faith and calculate damages on that basis. 

C. BankPlus’s interest calculation is just math, not “creative math.” 

What the Receivership factually owes or does not owe each specific investor is not 

something BankPlus can ask the Court to resolve at this stage.  That determination will require the 

discovery the Receiver seeks to avoid.  But how much interest the Receiver has improperly added 

to her calculation of damages illustrates how her wrong damages theory inflates damages. And the 

Court itself noted that the high guaranteed rates of return could have raised red flags for certain 

investors. See BankPlus’s Opposition to Receiver’s Motion for Judgment on the Pleadings [Doc. 

189], Exhibit C. Given that the Receiver pleaded in her amended complaint that the notes returned 

interest of “…interest of not less than 12%, and sometimes as much as 20% per annum,” see 

Amended Complaint, [Doc. 71] at ¶ 17, BankPlus is surprised at the Receiver’s derisive 

characterization of Madison Timber’s 20% actual interest as “creative math.” See Receiver’s 

Opposition [Doc. 199] at p. 3. 

BankPlus’s calculation of interest is based on the Receiver’s own evidence. It is not 

“creative,” and it is not complicated for anyone with a mortgage to understand. For the sake of 

simplicity, a pre-2015 note will serve as an example. An investor pays $100,000 for a note with a 

$112,000 face amount—a 12% discount to the face of the note. If MTP were to have paid that note 

in a lump sum exactly one year later, the interest would have been 12%. But that’s not how the 

scheme worked. Instead, MTP repaid the notes in 12 equal installments. Each installment 

amortized the $100,000 principal in progressively greater amounts, leaving less and less unpaid 
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principal as the 12 months counted down. As principal dwindled, more and more of each monthly 

installment represented the payment of interest, with the result that the actual interest paid far 

exceeded the nominal 12% interest represented by the discount to the face of the note.  BankPlus’s 

expert, Donna Ingram, who is a CPA and a certified fraud examiner, confirms that BankPlus did 

not pull this concept out of thin air—this is a well-accepted mathematical reality.  See Exhibit “A,” 

Declaration of Donna Ingram.   

D.  Rotstain and Ciuffitelli should not dictate the scope of discovery. 

BankPlus’s motion primarily seeks a ruling of law.  But naturally, BankPlus would like to 

be able to conduct discovery on its valid affirmative defenses. Both the Receiver’s initial motion 

and her opposition to BankPlus’s motion focus on defeating that discovery. The cases the Receiver 

relies upon to resist discovery do not support her argument.  

The Rotstain decision did not involve defense discovery into individual investor’s good 

faith when purchasing the fraudulent certificates of deposit offered by the Stanford Ponzi scheme. 

See Rotstain v. Trustmark Nat’l Bank, No. 3:09-cv-02384-N-BQ (Doc. 622 at 3, n. 5) (Reply filed 

by OSIC) (N.D. Tex., Dec. 23, 2019). Instead, the defendant TD Bank sought to depose individual 

investors serving on the Official Stanford Investors Committee (“OSIC”) regarding their roles on 

the committee.4  BankPlus does not seek investor discovery of this type. It seeks discovery into 

the circumstances of investors’ purchases and whether they were bona fide, good-faith 

4 Including for OSIC member Ms. Pam Reed, “information that goes to the bona fides of OSIC’s case, for 
example, the basis for her $5 billion damages claim, why she agreed as an OSIC member to sponsor this 
lawsuit against these specific defendant banks, what evidence she based her decision on, whether she read 
and approved filings in this case, and related topics.” Rotstain v. Trustmark Nat’l Bank, No. 3:09-cv-02384-
N-BQ (Doc. 614 at 5) (Response filed by The Toronto-Dominion Bank) (N.D. Tex., Dec. 17, 2019).  

The second member of OSIC TD Bank sought to depose, Dr. John Wade, had resigned his OSIC 
membership in 2015.  Rotstain v. Trustmark Nat’l Bank, No. 3:09-cv-02384-N-BQ (Doc. 645 at 4) (Reply 
filed by OSIC) (N.D. Tex., Jan. 15, 2020).  
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purchasers—the type of discovery OSIC conceded had taken place previously for at least one of 

the OSIC members. In its Reply brief supporting its motion to quash the subpoena for the OSIC 

member’s testimony, OSIC noted the OSIC member had been deposed twice previously,  

in her capacity as a named class representative plaintiff in two 
separate Stanford-related class action lawsuits (against Proskauer 
Rose LLP and Greenberg Traurig LLP, respectively) in which she 
was examined at length about her and her late husband’s CD 
investments with Stanford, the reasons why they made the 
investments, her trip to Antigua etc. TD has those deposition 
transcripts and may use them in this case as it sees fit.  

Rotstain v. Trustmark Nat’l Bank, No. 3:09-cv-02384-N-BQ (Doc. 622 at 3, n. 5) (Reply filed by 

OSIC) (N.D. Tex., Dec. 23, 2019). (Emphasis added). 

The Ciuffitelli case involved discovery of a different variety than what BankPlus seeks. In 

that case, defendant Deloitte & Touche LLP sought discovery regarding a proposed class of 

“accredited investors” who brought claims under the state of Oregon’s securities laws (here, the 

Receiver has not brought claims under the Mississippi Securities Act). The proposed class of 

investor plaintiffs agreed to stipulate that the entire class consisted of accredited investors—unlike 

here, where the Receiver has repeatedly claimed that most investors were not sophisticated. 

BankPlus thus seeks to explore the relative sophistication of investors, a question not before the 

Ciuffitelli court. Finally, as previously noted, Ciuffitelli denied discovery into the investors’ 

records of their net worth, because whether the investors were accredited was not a defense to their 

Oregon securities law claim. Here, whether the investors lacked good faith is directly relevant to 

what the Receivership Estate owes investors on their fraud claims against the Estate.  

E. The Receiver has repeatedly placed the wealth, sophistication, and age of 
investors at issue. 

Again, the primary purpose of this Motion is to seek a ruling on questions of law. As stated, 

the questions of law at issue are centered on how damages are calculated relative to investors’ 
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good faith, possession of knowledge of fraud, and reasonable reliance on representations of 

Madison Timber. But because the Court’s decision on these issues will impact the scope of 

discovery, and because the Receiver denies “opening the door’ to investor discovery, BankPlus 

notes the many ways the Receiver has done just that.  

First, the Receiver pleaded in her Amended Complaint that “Most of these investors were 

not wealthy and were unsophisticated as investors.” Amended Complaint [Doc. 71] at ¶ 75. 

BankPlus has searched for and not found a case in which a plaintiff has claimed that her own 

allegations are irrelevant to the claims and defenses and beyond the scope of discovery.   

Second, at the hearing on BankPlus’s Motion to Dismiss, counsel for the Receiver alleged 

that defendants “in most parts, dealt with fairly unsophisticated investors, many of whom were 

BankPlus customers.” June 11, 2021 Hearing Transcript, at 23.18-20.5 Again, if the Receiver plans 

prove that BankPlus aided and abetted the defrauding of “fairly unsophisticated investors” by 

calling as witnesses elderly and destitute widows, BankPlus should be allowed to call as witnesses 

the former CFO of a publicly-traded company or a licensed securities dealer.  Further, it isn’t as 

though the Receiver seeks to hold BankPlus liable only for the Receivership Estate’s debts to 

BankPlus customers; she seeks to hold it liable for all of the Estate’s debts to every investor. 

BankPlus cannot fully defend against the Receiver’s narrative without discovery. 

Third, and most recently, the Receiver apparently cannot help herself: her Opposition to 

this very Motion opened the door to the characteristics of investors. She stated, “[I]t was because 

BankPlus objected to any accommodations for victims, in the end all elderly, who needed it most.” 

Receiver’s Opposition [Doc. 199] at p. 15. The Receiver omits the context of BankPlus’s objection 

5 Exhibit 6 to BankPlus’s Motion for Judgment on the Pleadings, or Alternatively Motion for Partial 
Summary Judgment [Doc. 194]. 
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at the hearing on her first distribution. BankPlus limited its objection to preserving for the record 

its defense that the Receivership Estate’s damages are limited to the principal contributed to the 

Ponzi scheme by good-faith investors. The Receiver’s emphasis on the financial hardship in the 

hearing on her first distribution was an attempt to appeal to the sympathies of the Court by referring 

to elderly investors rather than addressing the Receiver’s lack of a substantive response to 

BankPlus’s assertions. The Receiver has made these investors material witnesses from whom 

BankPlus is entitled to discovery. 

In her opposition, the Receiver stated that “Contrary, to BankPlus’s representation, those 

‘successful attorneys’ had no contact with Adams because they invested through Jon Seawright 

and Brent Alexander . . . .” Receiver’s Opposition [Doc. 199] at p. 3. This is incorrect. At least 

two attorneys, Investor Nos. 64 and 91, invested outside of the Alexander Seawright funds. And 

these are just attorneys that counsel for BankPlus recognized on the Investor List; there may be 

more. Further, who solicited the investors to invest does not change whether they invested in good 

faith. The same idea—that some of them should and perhaps did know better, yet invested 

anyway—applies no matter who recruited them. And, as previously listed in BankPlus’s Motion, 

BankPlus is aware of the following sophisticated non-lawyer investors also invested money 

outside of the Alexander Seawright funds: Investor 24, Investor 101, Investor 115, and Investor 

179. BankPlus’s Motion for Judgment on the Pleadings, or Alternatively Motion for Partial 

Summary Judgment [Doc 194] at pp. 4-5. Investor 101 holds a Series 65 securities license and is 

a named partner in a fiduciary financial advisory firm in Los Angeles, California. His firm 

apparently represented a number of well-known NFL players as investors who are extremely well-

paid.6 Some investors undeniably did lack wealth and sophistication, but who knows how many 

6 See Exhibit B, which will be submitted under seal. This email shows that the financial firm 
represented eight such persons in investing $250,000 apiece in 2017, so presumably, they were still invested 
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were very wealthy, sophisticated, experienced investors. BankPlus should be allowed investor 

discovery if for no other reason than to refute the Receiver’s attempt to paint all investors as elderly 

widows of little means.  

CONCLUSION 

BankPlus’s defenses numbered 11, 13, 28, and 30 are not to harass the Madison Timber 

Ponzi scheme investors. They seek to separate those good-faith investors whom Adams and 

Madison Timber in fact defrauded from the bad-faith investors who gave Adams their money 

either knowing Madison Timber’s fraudulent nature, or ignoring signs they knew indicated fraud.  

BankPlus respectfully requests this Court grant this Motion and hold that BankPlus’s 

affirmative defenses are legally valid.  Specifically, BankPlus asks that the Court hold as a matter 

of law that (1) the Ponzi scheme contracts that the Receiver relies upon to calculate damages are 

void and unenforceable; and (2) the only damages to the Receivership Estate are the debts the 

Estate owes to good-faith investors. 

New Orleans, Louisiana, this 5th day of July, 2022. 

Respectfully submitted, 

/s/ Robert B. Bieck, Jr. 
Kaytie M. Pickett (MS Bar 103202) 
JONES WALKER LLP  
190 East Capitol Street, Suite 800 
Jackson, Mississippi 39205 
Telephone: (601) 949-4900 
Facsimile:  (601) 949-4804 
kpickett@joneswalker.com 

Robert B. Bieck, Jr. (lead attorney) (pro hac vice) 
Alexander N. Breckinridge, V (pro hac vice) 
Thomas E. Slattery (pro hac vice)
JONES WALKER LLP  

at the collapse.  They do not, however, show up on the Receiver’s list of investors; it is possible they 
invested through one of the LLCs or trusts on the investor list.   
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201 Saint Charles Avenue, Suite 5100 
New Orleans, Louisiana 70170 
Telephone: (504) 582-8202 
Facsimile: (504) 589-8202 
rbieck@joneswalker.com 
abreckinridge@joneswalker.com 
tslattery@joneswalker.com 
Attorneys for Defendants BankPlus & BankPlus 
Wealth Management LLC 

CERTIFICATE OF SERVICE

I hereby certify that on July 5, 2022, I caused the foregoing to be electronically filed with 

the Clerk of the Court using CM/ECF, which will send notification of such filing to all registered 

participants.   

/s/ Robert B. Bieck, Jr.    
ROBERT B. BIECK, JR. 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF MISSISSIPPI 

NORTHERN DIVISION 
 

IN RE CONSOLIDATED DISCOVERY 
IN CASES FILED BY ALYSSON MILLS, 
IN HER CAPACITY AS RECEIVER FOR  
ARTHUR LAMAR ADAMS AND  
MADISON TIMBER PROPERTIES, LLC, 
 
     Plaintiff, 
 
v. 
 
BANKPLUS; BANKPLUS WEALTH 
MANAGEMENT, LLC; GEE 
PATRIDGE, VICE PRESIDENT AND CHIEF  
OPERATING OFFICER OF BANKPLUS; 
STEWART PATRIDGE; JASON COWGILL; 
MARTIN MURPHREE; MUTUAL OF 
OMAHA INSURANCE COMPANY; and 
MUTUAL OF OMAHA INVESTOR  
SERVICES, INC., 
 
     Defendants. 
 

 
 
Case No. 3:19-cv-196-CWR-FKB 
 
 
Arising out of Case No. 3:18-cv-252-CWR-
FKB, Securities and Exchange Commission 
v. Arthur Lamar Adams and Madison Timber 
Properties, LLC 
 
 
Hon. Carlton W. Reeves, District Judge 

 

DECLARATION OF DONNA INGRAM 

Pursuant to 28 U.S.C. § 1746, I declare as follows: 

1. I am over 18 years of age, and I make this declaration based upon my review of 

the records produced by the Receiver in the above-captioned case and my expertise in the field of 

forensic accounting.  

2. I am President of Donna M. Ingram, CPA, PC, located in Vicksburg, Mississippi. 

My firm performs litigation support, forensic accounting, fraud investigations, training, internal 

control assessments and business consulting for clients.   

3. I have over 40 years of experience in public accounting.  I have written articles 
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and conducted training courses around the United States for the American Institute of CPAs and 

other groups on matters relating to accounting, auditing, peer review, fraud prevention, detection 

and investigation, and forensic accounting.  These courses are more fully described in my 

attached Curriculum Vitae, attached as Exhibit “1” to this Declaration. 

4. I have been retained by BankPlus to offer expert witness services in the above-

captioned matter.  I intend to prepare an expert report and, if necessary, offer testimony in this 

matter.  

5. I have reviewed the Receiver’s accounting produced in this matter, as well as the 

QuickBooks and financial records of Madison Timber produced by the Receiver.  

6. Investors in the Madison Timber Ponzi scheme were promised a return of their 

principal, plus interest.  The interest rates varied, but most investors’ repayment was based on an 

interest rate of 12% or 13%. Repayments were paid in twelve equal monthly payments over a 

twelve or thirteen month term.   

7. As an example, if a Madison Timber investor invested $30,000 at 13%, they were 

repaid twelve equal payments of $2,825, for a total of $33,900.  The repayment was comprised 

of $30,000 principal and $3,900 interest. As explained below, a Madison Timber investor 

investing $30,000 with a repayment of $2,825 over twelve months actually received a return on 

their investment of approximately 23%, not 13%.  

8. The time value of money concept is that an invested sum of money is worth more 

now than the same sum will be at a future date due to its earnings potential.  Therefore, money 

received periodically over the next twelve months is more valuable than money received lump 

sum in twelve months.  This is because the investor has the ability to reinvest the money repaid 

during those twelve months.   
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9. For example, if a person invests $30,000 at an interest rate of 13% at the end of one 

year he or she will receive a lump sum repayment of $33,900 ($30,000 principal, plus $3,900 

interest based on $30,000 multiplied by 13%).  If that person’s investment is instead repaid in 

twelve payments of $2,825 ($33,900 divided by twelve) the rate of return would be approximately 

23%, not 13%.  To achieve a rate of return of 13%, the monthly repayment to the investor would 

be $2,679.52, not $2,825.  This difference is because the principal amount outstanding is reduced 

each month by the principal repayment, so the investor does not invest the entire $30,000 for all 

twelve months.   

10. I analyzed numerous Madison Timber investments with repayment schedules based 

on interest rates of 12% or 13% and repaid over twelve or thirteen month terms, and computed the 

investors’ actual return on these investments ranged from 20% to 23%.  This return may sometimes 

be referred to as the internal rate of return, which is the metric used to estimate the profitability of 

an investment. 

11. In analyzing the Receiver’s accounting, I have made a preliminary determination, 

based on that accounting, that investors received more money from Madison Timber than they 

were owed at the collapse. 

12. Investor No. 17 received net winnings of over $52,000 and investor No. 33 

received net winnings of over $13,000, according to the records produced by the Receiver. 

13.  Other investors received net winnings of hundreds of thousands of dollars; for 

example, Investor 21 received over $382,000, Investor 64 over $216,000, Investor 83 over 

$260,000, Investor 129 over $534,000, Investor 141 over $250,000, Investor 168 over $316,000, 

and Investor 170 over $678,000, in net winnings.  

14. In reviewing documents produced by the Receiver, I looked to determine who 
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exited before the Ponzi scheme collapsed.  My review of this issue is not complete, but my 

preliminary finding is that approximately 130 investors exited before collapse.  This number is 

approximate because in some cases it is not clear whether Madison Timber called the same investor 

by different names.  

15. My preliminary determination is that the investors who exited the Ponzi scheme 

before collapse profited by tens of millions of dollars.   

16. Discovery is ongoing in this matter, and I reserve the right to amend and/or 

supplement any opinions expressed herein.  

 

I declare under penalty of perjury that the foregoing is true and correct.  

Executed on July 5, 2022 

 

 __________________________________ 
Donna M. Ingram, CPA, CFE, CFF 
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