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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF MISSISSIPPI 

NORTHERN DIVISION 
 
 

IN RE:  
 
CONSOLIDATED DISCOVERY IN CASES 
FILED BY ALYSSON MILLS, IN HER 
CAPACITY AS RECEIVER FOR ARTHUR 
LAMAR ADAMS AND MADISON TIMBER 
PROPERTIES, LLC. 
 
 
ALYSSON MILLS, IN HER CAPACITY  
AS RECEIVER FOR ARTHUR LAMAR 
ADAMS AND MADISON TIMBER 
PROPERTIES, LLC, 
  

Plaintiff, 
 
 v. 
 
TRUSTMARK NATIONAL BANK; BENNIE 
BUTTS; JUD WATKINS; SOUTHERN 
BANCORP BANK; and RIVERHILLS BANK,  
 

Defendants. 

Case No. 3:22-cv-00036-CWR-FKB 
 
Arising out of Case No. 3:18-cv-252, 
Securities and Exchange Commission v. 
Arthur Lamar Adams and Madison Timber 
Properties, LLC 
 
 
 
Case No. 3:19-cv-941-CWR-FKB 
 

 

REPLY TO TRUSTMARK’S OPPOSITION TO  
RECEIVER’S MOTION TO COMPEL  

 

Alysson Mills, in her capacity as the court-appointed receiver for Arthur Lamar Adams and 

Madison Timber Properties, LLC (the “Receiver”), respectfully replies to Trustmark National 

Bank’s opposition to the Receiver’s motion to compel. 
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1. Trustmark is improperly withholding discovery based on Bank Secrecy Act 
confidentiality. 
 

Trustmark contends the Receiver seeks “an irrelevant and misleading production of 

incomplete records.” It refuses to produce what it calls “irrelevant, piecemeal parts of BSA/AML 

files.” 

Between Trustmark’s and the Receiver’s respective motions, the Court already has tens of 

pages of briefing on the BSA and its implementing regulations.  

The Court already knows that a SAR, or any information that would reveal the existence of 

a SAR, is an absolute secret. See 31 U.S.C. § 5318(g)(2)(a); 31 C.F.R. § 1020.320(e), (2). See also 

Rotstain v. Trustmark Nat’l Bank, No. 3:09-cv-2384, 2020 WL 1697990, at *8 (N.D. Tex. Jan. 21, 

2020), objections overruled, 2020 WL 1227063 (N.D. Tex. Feb. 20, 2020) (“[T]he SAR privilege 

is unqualified and not subject to waiver . . . ”). That is what the BSA and its implementing 

regulations unequivocally say. 

The Court also already knows that only a SAR, or its existence, is a secret. The BSA and its 

implementing regulations “do[] not shield from discovery reports, memoranda, or underlying 

transactional documents generated by a bank’s internal investigation procedures.” Trustmark Nat’l 

Bank, 2020 WL 1697990, at *7 (citing Wiand v. Wells Fargo Bank, N.A., 981 F. Supp. 2d 1214, 

1217–18 (M.D. Fla. 2013) (collecting cases)). 

Applying this well-established law, the result here is straightforward: No one is entitled to 

any SAR relating to Madison Timber filed by any banks, including Trustmark—and to the extent 

that any other document reveals the existence of a SAR, that document must be redacted. 

Everything else may be produced. 
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There is nothing unprecedented about this result. The Receiver did not make the law, and 

Trustmark is not the first bank to encounter it. Indeed, Trustmark itself encountered it in the 

Stanford case.  

Trustmark devotes several pages of its response to the Receiver’s motion to the argument 

that it would be “misleading” to produce only “fragments” of records, and points to the declaration 

of Wanda Moncrief, the BSA/AML officer responsible for monitoring Adams’s accounts, in 

support.1 But even if everything that Trustmark and Moncrief say is true, the law still says what the 

law says. Whatever Trustmark makes of the production, the documents must be produced. 

In any event, Trustmark has it backwards: Trustmark would not be producing only 

“fragments” of records. The universe of documents that Trustmark’s BSA/AML department 

generated over many years is necessarily very large. It includes, among other things, tens of 

thousands of automatic alerts that Trustmark only later reviews and deems suspicious or not 

suspicious. Those alerts cannot reveal the existence of a SAR. Trustmark should produce the entire 

universe of documents, excepting any SAR and any portion of any document that reveals any 

SAR. If it follows the law, Trustmark would be producing a lot of records and instead withholding 

only “fragments.”  

Trustmark contends that automatic alerts and underlying documents might later form the 

basis of a summary memo, which might later form the basis of a SAR, and therefore “likely reveal 

whether a [SAR] was filed.” Either a document reveals whether a SAR was filed, or it does not. To 

the extent Trustmark argues it cannot produce documents that might later form the basis of a SAR, 

it is wrong: “reports, memoranda, or underlying transactional documents generated by a bank’s 

internal investigation procedures” are discoverable. Trustmark Nat’l Bank, 2020 WL 1697990, at 

 
1 The Court should be wary of relying on a self-serving declaration of a witness who has not been cross-examined and 
cannot be so long as depositions are on hold.  
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*7. “Nothing in the Act or regulations prohibits the disclosure of the underlying factual documents 

which may cause a bank to submit a SAR. Furthermore, those underlying documents do not 

become confidential by reason of being attached or described in a SAR.” Cotton v. PrivateBank & 

Tr. Co., 235 F. Supp. 2d 809, 814 (N.D. Ill. 2002). It is telling that Trustmark does not address any 

of the several cases the Receiver cited in support of these well-established rules.  

The cases Trustmark cites do not alter the analysis.2 The banks in those cases did not ask to 

broadly withhold all of their BSA records. The courts addressed, after in camera review, a distinct 

subset of documents—8 documents (Markley), 12 documents (Zeitlin), 21 documents 

(Jasso)—that revealed whether the banks filed a SAR. The courts observed the same 

well-established rules the Receiver observes here: SARs are secret, but as for other documents, 

“review of the document must reveal with effective certainty the existence of a SAR.” Jasso, 2021 

WL 4341953 at *3 (citation and quotation marks omitted).  

Far from supporting Trustmark’s position, the cases that Trustmark cites undermine it. 

Moncrief’s declaration represents that “an experienced BSA/AML professional might be able to 

determine whether Trustmark filed a Suspicious Activity Report by examining [the BSA/AML 

Department’s] records.” (Emphasis added.). Even if that were true, it would not matter. The courts 

in the cases that Trustmark cites emphasized that, to withhold a document, it is not enough that an 

experienced BSA professional might be able to determine whether a SAR was filed: 

“[I]nformation that, with the aid of supposition or speculation, might tend to suggest to a 

knowledgeable review whether a SAR was filed, is not privileged.” Id. (quoting First Am. Title 

 
2 Jasso v. Wells Fargo Bank, N.A., No. 2:20-cv-858-RFB-BNW, 2021 WL 4341953 (D. Nev. Sept. 23, 2021); Zeitlin 
v. Bank of Am., N.A., No. 2:18-cv-1919-RFB-BNW, 2021 WL 2595102 (D. Nev. Jun. 24, 2021); Markley v. U.S. Bank 
Nat’l Assoc., No. 19-cv-1130-RM-NYW, 2020 WL 12602882 (D. Colo. Dec. 29, 2020). Because Jasso and Markley 
were written by the same judge three months apart, their analysis of BSA confidentiality is nearly identical. 
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Ins. Co. v. Westbury Bank, No. 12-cv-1210, 2014 WL 4267450, at *2 (E.D. Wis. Aug. 29, 2014)).3 

One court even observed that if the bank’s automated system was used “to monitor suspicious 

activity generally” it would “mandate its production with appropriate redactions because detecting 

fraud is part of a bank’s ordinary course of business” if it did not reveal a SAR. Zeitlin, 2021 WL 

2595102 at *3 (citations and quotation marks omitted). “This is true even if this fraud investigation 

parallels the process of preparing a SAR.” Id. 

In short, no authority supports Trustmark’s position. 

The Receiver already addressed Trustmark’s insistence that she personally demand of 

federal agencies copies of any SARs relating to Madison Timber filed by any banks, including 

Trustmark. [See Doc. 448 at 9–12]. Suffice it to say, the Receiver cannot do what no one else in the 

world can do. Trustmark admits that it tried to obtain the same information, and every federal 

agency already said no.  

Trustmark continues to wrongly contend that the Receiver “seeks to exploit 

[confidentiality] to unfair advantage,” as if the Receiver were unethical because she observes the 

law. Again, these issues are not novel. The Receiver did not write the BSA, and Trustmark is not 

the first party to confront it. More often, a bank such as Trustmark invokes the BSA to withhold 

documents in discovery. The bottom line is a SAR is a secret. Its existence benefits neither litigant. 

According to Trustmark, the Receiver wants to argue “Trustmark looked at the accounts, 

observed suspicious activity, and did nothing more.” But that is not true. The evidence is that 

Trustmark did take action. Trustmark reviewed Madison Timber’s account for years (which is 

admitted) and, in October 2016, questioned Adams about the account’s activities and, after, 

 
3 See also Zeitlin, 2021 WL 2595102 at *3 (same); Markley, 2020 WL 12602882 at *6 (“[A]ny documents that 
identify suspicious activity, but do not reveal whether a SAR exists or was contemplated but not filed . . . need not be 
afforded confidentiality.”). 
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instructed him to close the account. Trustmark gave him 30 days and extended his personal line of 

credit to assist him with his transition to another bank. The question in this lawsuit is not whether 

Trustmark took action—it did. The question is whether the action that Trustmark took was 

reasonable.  

It bears repeating that Trustmark’s fixation on making public the existence of any SAR that 

it might have filed suggests that Trustmark believes the existence of a SAR might operate to 

immunize it from liability. But SARs do not operate that way. The BSA immunizes a bank from 

liability arising from the act of filing a SAR; by shielding banks from claims of defamation and 

wrongful disclosure, it encourages banks to report suspicious activity.4 But the BSA does not, as 

Trustmark wants to believe, immunize a bank from its own separate acts or omissions—which, 

over time, might aid and abet a Ponzi scheme—merely because the bank might have filed a SAR. 

If SARs operated that way, they would have the unintended consequence of discouraging banks 

from undertaking their own affirmative acts in the face of obvious fraud, because they could 

always later argue, as Trustmark wants to argue here, that they cannot be liable because they filed 

a SAR. See Zeitlin, 2021 WL 2595102 at *3 (“[Trustmark] cannot find refuge in the SAR privilege 

by merely tying information or documents to its SAR/no-SAR decisionmaking process.”). 

  

 

 
4 31 U.S.C. § 5318(g)(3)(a) (“Any financial institution that makes a voluntary disclosure of any possible violation of 
law or regulation to a government agency or makes a disclosure pursuant to this subsection . . . shall not be liable to 
any person . . . for such disclosure or for any failure to provide notice of such disclosure to the person who is the 
subject of such disclosure or any other person identified in the disclosure . . . .”); 31 CFR 1020.320(f) (same); 12 
C.F.R. § 21.11(l) (same); 12 C.F.R. § 353.3(h) (same). See, e.g., Lee v. Bankers Tr. Co., 166 F.3d 540, 547 (2d Cir. 
1999) (“any statements made by Bankers Trust in an SAR cannot serve as the basis of a defamation claim by Lee 
because of the immunity provided by the safe harbor provision of the [BSA]”); Stoutt v. Banco Popular de Puerto 
Rico, 320 F.3d 26, 27 (1st Cir. 2003) (bank was immune from liability to the plaintiff, who was the subject of a SAR, 
for the plaintiff’s claims of malicious prosecution, unlawful arrest and incarceration, and defamation). 
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2. Trustmark must produce its emails with attachments and metadata. 

The Receiver does not dispute that Trustmark produced documents to her before she filed 

her lawsuit, including Adams’s and Madison Timber’s Trustmark bank statements and some of 

Trustmark’s internal emails. And Trustmark does not dispute that it produced its internal emails in 

a few large PDF documents without corresponding metadata and, as the Receiver later learned, 

with missing attachments. 

Trustmark is singular among its co-defendants—any defendant who the Receiver asked for 

load files with metadata has provided it; no other defendants’ email productions are missing 

attachments. Trustmark does not explain why its emails were not produced with all their 

attachments or with corresponding metadata. This manner of production is standard in modern 

discovery practice. Trustmark knows this; it has been involved in litigation before. Surely it did not 

produce huge PDFs of its internal emails, without metadata or attachments, in the Stanford case. 

Yet Trustmark tries to cast off its ESI failures as not an issue “of real substance.” [Doc. 446 

at 1]. It says it should not have to find and produce any missing attachments because the Receiver 

“has not indicated that the attachments are important.” [Doc. 446 at 19]. (How could she without 

seeing them? Nonetheless, if it is attached to an email with or about Lamar Adams or Madison 

Timber, it’s important.) Trustmark accuses the Receiver of needlessly driving up litigation costs 

by asking Trustmark to do what it should have done in the first place.5 Trustmark is wrong on all 

accounts. 

 
5 This claim by Trustmark is particularly off-base, seeing as it is the Receiver who has long ago turned over nearly all 
documents in her possession, and it is Trustmark who nonetheless filed a motion to compel litigating nearly every one 
of the Receiver’s discovery responses and Trustmark who refuses to produce the documents evidencing its monitoring 
of Madison Timber’s accounts and its emails in proper format. 
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The bottom line is that a production of thousands of emails combined into a few large PDFs 

excludes critical metadata and makes searching and sorting, and therefore preparing for 

depositions and trial, virtually impossible. The federal rules require more of Trustmark. 

To satisfy the requirements of production of ESI under Rule 34, a party is required to (1) 

“produce documents as they are kept in the usual course of business or must organize and label 

them to correspond to the categories in the request,” Fed. R. Civ. Proc. 34(b)(2)(E)(i), and (2) 

produce documents, if a request does not specify a form of producing ESI, “in a form or forms in 

which it is ordinarily maintained or in a reasonably usable form or forms,” Fed. R. Civ. Proc. 

34(b)(2)(E)(ii). 

Trustmark’s email production does not satisfy the first requirement. Its production of 

emails in only large PDFs—without metadata, missing attachments, and combining multiple 

separate documents—is not how emails are kept or used in the ordinary course of business. See 

Johnson v. Italian Shoemakers, Inc., No. 3:17-cv-00740, 2018 WL 5266853, at *2 (W.D.N.C. Oct. 

23, 2018) (awarding sanctions where party continued to produce emails only in PDF format, 

“which is not how emails are maintained in the regular course of business”). By converting its 

emails into PDF and not providing the corresponding attachments and metadata, Trustmark has 

materially changed the nature of the ESI itself. See Bray & Gillespie Mgmt. LLC v. Lexington Ins. 

Co., 259 F.R.D. 568, 585–586 (M.D. Fla. 2009), overruled in part on other grounds by Bray & 

Gillespie Mgmt., LLC v. Lexington Ins. Co., No. 6:07-cv-0222, 2009 WL 5606058, at *1 (M.D. 

Fla. Nov. 16, 2009) (documents gathered electronically by creating files without metadata “for the 

sole purpose of producing them” is not “ESI as kept in the usual course of business”). 

Trustmark’s email production also does not satisfy the second requirement because it is not 

“reasonably usable.” A party satisfies its obligation to produce ESI in a reasonably usable form 
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when it “provides documents that are searchable and/or sortable by metadata fields.” Johnson, 

2018 WL 5266853. at *2.6  The format of Trustmark’s production limits—if not completely 

eliminates—the Receiver’s ability to search and sort the emails by date, custodian, recipient, or 

otherwise. It also prohibits the Receiver from accessing the emails’ attachments. This format is not 

“reasonably usable.”  

Trustmark does not respond to the cases the Receiver cites in her motion, and the cases 

Trustmark cites do not alter the analysis.7 Davenport considered whether the defendant was 

required to produce time clock records for 13 FLSA opt-in plaintiffs in Excel, as opposed to 

searchable PDF, format. The case management order there allowed the parties to request metadata 

or native files only “where good cause has been demonstrated.” 2015 WL 1286372 at *1. If 

“certain data or metadata is not adequately captured by a PDF file,” good cause existed to require 

the production of metadata or native files. Id. Unlike in Davenport, Trustmark’s email production 

includes no metadata. 

The defendant in AKH was not required to produce its ESI with metadata or in native form 

because it made a sufficient showing that doing so would risk exposing the proprietary nature of its 

software and would disclose non-parties’ personal information. 300 F.R.D. at 690. Trustmark does 

 
6 See also McKinney/Pearl Rest. Partners, L.P. v. Metro. Life Ins. Co., 322 F.R.D. 235, 250 (N.D. Tex. 2016) (ESI 
produced “in a searchable and sortable form, paired with relevant metadata, and including load files, [] satisfies Rule 
34(b)(2)(E)(ii)’s requirement to—where (as here) no form for producing ESI is specified—produce ESI in a form or 
forms in which it is ordinarily maintained or in a reasonably usable form or forms.”); Spilker v. Medtronic, Inc., No. 
4:13-CV-76-H, 2015 WL 1643258, at *5 (E.D.N.C. Apr. 13, 2015) (“Defendants provided Plaintiff with fully 
searchable documents, sortable by metadata fields, in a folder structure organized by custodian. This is sufficient to 
satisfy the requirements for document production of ESI under Rule 34.”); Lutzeier v. Citigroup Inc., No. 
4:14-CV-00183-RLW, 2015 WL 430196, at *8 (E.D. Mo. Feb. 2, 2015) (“the Court finds that Defendants’ production 
is in a reasonably usable form or forms and/or the production is searchable, sortable and paired with relevant 
metadata”). 
7 Davenport v. Charter Comms., LLC, No. 4:12-cv-0007, 2015 WL 1286372 (E.D. Mo. Mar. 20, 2015); AKH Co., Inc. 
v. Universal Underwriters, Ins. Co., 300 F.R.D. 684 (D. Kan. 2014). 
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not attempt to make such a showing here. Plus, the Receiver is asking for emails, not ESI from a 

proprietary system.  

The Receiver is not asking Trustmark to “repeat” all of its productions. She has asked 

Trustmark only to provide its emails with attachments and metadata. 8  Metadata and email 

attachments are themselves ESI, and the Receiver is entitled to them under the federal rules. See 

Javo Beverage Co., Inc. v. Cal. Extraction Ventures, Inc., No. 19-cv-1859, 2020 WL 2062146, at 

*8 (S.D. Cal. Apr. 29, 2020) (“[Rule 34] necessarily encompasses the metadata that inherently 

exists within the ESI in requiring the parties to produce ESI as maintained in the usual course of 

business.”); Program Mgmt. Int’l v. Tetra Tech EC, Inc., No. SA-09-CA-877, 2010 WL 

11601879, at *3 (W.D. Tex. Sept. 3, 2010) (“a party produces emails in the usual course when it 

arranges the responsive emails by custodian, in chronological order and with attachments”). 

Trustmark can meet its obligations under Rule 34 simply by producing to the Receiver 

unitized PDFs of its emails with load files, which will include the attachments and metadata for 

each email.9 Producing its emails this way should not affect Trustmark’s Bates numbering system 

at all. Trustmark undoubtedly reviewed and redacted its emails in an e-discovery platform (not in 

PDF documents that were hundreds of pages long), and should be able to obtain unitized PDFs and 

load files easily. 

That this process might come at some expense to Trustmark does not relieve it of its 

obligation. See Peskoff v. Faber, 240 F.R.D. 26, 31 (D.D.C. 2007) (“it cannot be argued that a 

 
8 The Receiver’s discovery requests to Trustmark stated: “Any responsive emails should be produced with all of its 
attachments. All responsive electronic documents should be produced both in PDF form and in native form with 
corresponding metadata.” 
9 See Nat’l Jewish Health v. WebMD Health Servs. Grp., Inc., 305 F.R.D. 247, 253–54 (D. Colo. 2014) (“Rule 
34(b)(2)(E)(ii) trumps specific instructions in discovery requests such that even if native files are requested, it is 
sufficient to produce memoranda, emails, and electronic records in PDF or TIFF format accompanied by a load file 
containing searchable text and selected metadata . . . because the production is in usable form, e.g., electronically 
searchable and paired with essential metadata.”) (internal citation and quotation marks omitted). 
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party should ever be relieved of its obligation to produce accessible data merely because it may 

take time and effort to find what is necessary”). This is especially true when the deficiencies in 

Trustmark’s productions are its own doing. See Express Lien, Inc. v. Nat’l Ass’n of Credit Mgmt., 

Inc., No. 13-3323, 2014 WL 12767814, at *3 (E.D. La. Mar. 20, 2014). Notably, Trustmark 

attaches no evidence to its opposition to establish why the Receiver’s request is unduly 

burdensome. That alone dooms its objection. Javo Beverage Co., Inc., 2020 WL 20162146, at *8 

(“Javo provides not even an iota of insight into the approximate monetary cost, man hours, and 

length of time recovering and producing the filepath information would entail. In turn, this leaves 

the Court with no grounds to sustain Javo’s objection on the basis of undue burden or cost . . . .”). 

3. Trustmark has not produced all responsive documents. 

Trustmark does not provide any explanation as to why it refuses to tell the Receiver what it 

will and will not produce, other than to say that it will produce some documents when it gets to it. 

Trustmark barely pays lip service to the deficiencies with specific requests raised in the Receiver’s 

motion. 

The Receiver issued the requests for production at issue on February 28, 2022—over six 

months ago. She is entitled to the documents she requested and to an explanation from Trustmark 

of what documents it will produce and what documents it is withholding. See Fed. R. Civ. Proc. 

34(b)(2)(C) Advisory Committee’s notes to 2015 Amendments (A responding party’s responses 

should be sufficiently clear such that the requesting party is not left “uncertain whether any 

relevant and responsive information has been withheld on the basis of the objections.”).  
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September 14, 2022 

Respectfully submitted,  

/s/ Lilli Evans Bass 

BROWN BASS & JETER, PLLC 
Lilli Evans Bass, Miss. Bar No. 102896 
1755 Lelia Drive, Suite 400 
Jackson, Mississippi 39216 
Tel: 601-487-8448 
Fax: 601-510-9934 
bass@bbjlawyers.com 
 

/s/ Kristen Amond 

FISHMAN HAYGOOD, LLP 
Admitted pro hac vice  
Brent B. Barriere, Primary Counsel 
Kaja S. Elmer 
201 St. Charles Avenue, Suite 4600 
New Orleans, Louisiana 70170 
Tel: 504-586-5253 
Fax: 504-586-5250 
bbarriere@fishmanhaygood.com 
kelmer@fishmanhaygood.com 
 
MILLS & AMOND LLP 
Admitted pro hac vice 
Kristen D. Amond 
650 Poydras Street, Suite 1525 
New Orleans, Louisiana 70130 
Tel: 504-383-0332 
Fax: 504-733-7958 
kamond@millsamond.com 
Receiver’s counsel 

 
 

 

CERTIFICATE OF SERVICE 

 I certify that I electronically filed the foregoing with the Clerk of Court using the ECF 

system which sent notification of filing to all counsel of record. 

 

Date: September 14, 2022   /s/ Kristen Amond 
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