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______________________________________________________________________________ 

RIVERHILLS BANK’S MEMORANDUM BRIEF IN SUPPORT OF ITS 

MOTION TO COMPEL THE U.S. SECURITIES AND EXCHANGE COMMISSION 

TO COMPLY WITH SUBPOENA DUCES TECUM 

______________________________________________________________________________ 

 In accordance with L.U.Civ.R. 7(b)(2) and (b)(4), Defendant RiverHills Bank submits its 

Memorandum Brief in Support of its Motion to Compel [Doc. 451], setting forth the legal 

arguments supporting the requested relief. 
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I. INTRODUCTION 

On March 29, 2022, Defendant RiverHills Bank (“RiverHills”) issued a subpoena duces 

tecum to a nonparty, the U.S. Securities and Exchange Commission (the “SEC”). The subpoena 

included nine (9) document requests. Except for producing four (4) pages of cover letters 

indicating the materials that the SEC has made available to the Receiver, the SEC has otherwise 

refused to produce any responsive information. The SEC asserts only generalized objections of 

undue burden, a claim that RiverHills must exhaust discovery from parties prior to obtaining third-

party discovery, and governmental privileges. Pursuant to Fed. R. Civ. P. 45, RiverHills has moved 

the Court for an order compelling the SEC’s compliance with the subpoena. [Doc. 451]. The 

subject subpoena requests are set forth in the Appendix to the Motion, along with a timeline of 

RiverHills’s good-faith negotiations with the SEC in attempting to resolve this discovery dispute. 

The following authorities and argument support the Court’s granting the Motion to Compel. 

II. THE RELEVANT ALLEGATIONS OF PLAINTIFF  

 The Court is well-briefed on the allegations arising from this litigation. The Receiver has 

alleged damages for approximately $100-million dollars arising out of the Ponzi scheme Lamar 

Adams (“Adams”) ran through his solely-owned fake enterprise, Madison Timber Properties, LLC 

(“Madison Timber”). [Doc. 1, pg. 2; No. 19-cv-941]. The scheme lasted for more than ten (10) 

years before Adams confessed in April 2018. Id. Adams did not open an account with RiverHills 

until late 2016. [Doc. 38, pg. 3; No. 19-cv-941]. Even though the scheme had been on-going for 

over a decade (and despite the short window between Adams’s opening a RiverHills account and 

his confession in early 2018), the Receiver has alleged that RiverHills somehow became a Ponzi 

schemer with Adams by simply providing routine banking services. [Doc. 1, pg. 20-24; No. 19-

cv-941]. Moreover, the Receiver alleges that RiverHills is liable to her for the entire amount of the 
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claimed $100-million-dollar damages. Id. at 26. In light of these allegations, the nature and 

importance of this litigation are substantial to RiverHills, a small community bank. 

 All of the Receiver’s claims against RiverHills are based in some degree on the theory that 

it knew or should have known about the scheme. See, [Doc. 1, pg. 23-24; No. 19-cv-941]. Since 

the Receiver claims RiverHills “should have known” about the Ponzi scheme based on the 

information it possessed, RiverHills seeks discovery as to the information third-parties had during 

the same time period to determine whether anyone else “should have known” about the scheme. 

 Another essential component of the Receiver’s claims is based on the theory that 

RiverHills—given what it knew or should have known—“could have stopped the fraud[.]” Id. at 

¶ 96. In response to Interrogatories, the Receiver will not or cannot state what RiverHills could 

have done “to stop the fraud.” RiverHills has neither civil nor criminal enforcement authority over 

Ponzi schemers. Such power is left to governmental actors. See, S.E.C. v. Banc De Binary Ltd., 

2014 WL 2197740, at *1 (D. Nev. May 27, 2014) (“[T]he SEC has statutory authority to 

bring civil enforcement actions.”) (citing 15 U.S.C. § 77t(b)). 

III. RELEVANCY OF SUBPOENAED DOCUMENTS AND INFORMATION  

Among other reasons, the documents sought by RiverHills are relevant to show that 

RiverHills’s conduct was reasonable and to apportion fault under Mississippi law to the SEC.  The 

nine (9) discovery requests issued by RiverHills to the SEC essentially seek all documents and 

information that the SEC has obtained or possesses that relate to the Ponzi scheme carried out by 

Adams and Madison Timber. For example, the subpoena seeks evidence that could establish 

(directly or indirectly) when the SEC opened its investigation, what triggered it, how it developed, 

and what information was known at what points in time (by either the SEC or other third-parties). 
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To the extent qualified privileges1 apply to the SEC’s own investigatory work-product, RiverHills 

asks that that the Court either (1) balance those disclosure interests in favor of production; or (2) 

at a minimum, order the SEC to produce non-privileged, fact-based materials—such as documents 

provided to the SEC by third-parties (or vice versa). The factual and procedural posture of this 

action support the relevancy of these document demands. 

To emphasize again, RiverHills had no connection to Adams—as a banking customer or 

otherwise—until he opened an account in late 2016. Adams turned himself in on April 19, 2018, 

and the SEC filed its Complaint against Adams and Madison Timber the next day. Grand Jury 

proceedings regarding Madison Timber and Adams had been ongoing for almost a year and a half.  

To the extent that during the same time period the SEC was sitting on the same type of “red-flag” 

information about Madison Timber that the Receiver contends should implicate RiverHills, then 

certainly the agency empowered with civil-enforcement tools had a higher duty “to stop the fraud.” 

See, e.g., Stephenson v. Paine Webber Jackson & Curtis, Inc., 839 F.2d 1095, 1099 (5th Cir. 1988) 

(observing that investor “due diligence” requirement exists “to enable those with authority [i.e., 

the SEC] to control wrongdoing before additional investors are injured.”) (emphasis added). 

Although the Receiver’s contention that RiverHills knew or should have known about the 

scheme and taken action “to stop it” has no merit, she nevertheless alleges it. RiverHills, therefore, 

should be permitted to uncover evidence of what government agencies knew and why they did not 

stop it—particularly given the short timespan that an account was open with RiverHills and the 

fact that the government ostensibly possessed far more information for longer. Indeed, assertions 

 
1 As explained infra, the work-product doctrine, the deliberative-process privilege, and the law-enforcement 

privilege are all “qualified privileges” that are not absolute and still require the Court to balance “the 

government’s interest in confidentiality against the litigant’s need for the documents.” Hernandez v. 

Causey, 2020 WL 5412486, at *2 (S.D. Miss. Sept. 9, 2020). 
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that the government was aware (for perhaps years) of potential evidence against Adams have begun 

to surface in some of the Madison-Timber-Ponzi-scheme related actions. See, [Doc. 415, pg. 14 

and Doc. 416-1, pgs. 11-12; 22-cv-36] (reports prior to and in 2016); [Doc. 46, pgs. 1-2; 20-cr-31] 

(reports to Secret Service in May 2015, the IRS in August 2016, and the FBI in July 2017).  

Turning to the SEC, the agency might have discretionary-function immunity under the 

Federal Tort Claims Act (“FTCA”) or other defenses to these types of claims. Regardless, their 

investigative files remain relevant because the SEC’s failure to act sooner could support a jury’s 

finding RiverHills acted reasonably under the circumstances, or—if liability is imposed—at least 

apportioning a percentage of fault to the SEC. 

In the Receiver’s responses to RiverHill’s Second Set of Discovery Requests, she avers 

that RiverHills had the duty “to act as a reasonable banking institution.” With respect to the SEC’s 

failure to act sooner as supporting the reasonableness of RiverHills’s actions, U.S. Rep. Gary 

Ackerman—who sat on the oversight committee for the SEC’s investigation of Bernie Madoff—

has recognized the viability of this argument in the Madoff cases: “‘How were [the Madoff 

institutional defendants] supposed to know if the chief investigative agency didn’t? It enhances 

their legal position, I think dramatically[.]”2 See also, Amy J. Sepinwall, Righting Others’ Wrongs: 

A Critical Look at Clawbacks in Madoff-Type Ponzi Schemes and Other Frauds, 78 Brook. L. 

Rev. 1, 11 (2012) (noting “it is not reasonable” to place higher burden on third-parties “if the SEC 

proved incapable of detecting the fraud”); Zelaya v. United States, 890 F. Supp. 2d 1311, 1317 

(S.D. Fla. 2012) (court held in Stanford-Ponzi-scheme line of cases that a viable claim had been 

 
2 See, The Daily News, “U.S. Rep. Gary Ackerman says he’ll get answers from SEC lawyer David M. 

Becker on Madoff funds” (February 24, 2011), https://www.nydailynews.com/sports/baseball/mets/u-s-

rep-gary-ackerman-answers-sec-lawyer-david-m-becker-madoff-funds-article-

1.134214?int=lat_digitaladshouse_bx-modal_acquisition-subscriber_ngux_display-ad-interstitial_bx-

bonus-story_______. 
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pled against the SEC under the FTCA, finding that the agency has a “nondiscretionary duty to 

report” the scheme to the Securities Investor Protection Corporation (“SIPC”) under 15 U.S.C.A. 

§ 78eee(a)(1)). The Receiver refuses to explain what she contends RiverHills could have done “to 

stop the fraud,” but if her contention is that RiverHills should have reported the scheme to agencies 

like the SEC, then the agency’s knowledge is clearly relevant. 

Alternatively, if RiverHills is found liable, then it intends to argue the reasons the jury 

should allocate a percentage of that fault to the SEC and anyone else who had the same information 

yet failed to stop Adams. Mississippi is a pure comparative-negligence state. The comparative-

fault laws allow defendants “the opportunity to persuade a jury that fault for a given [injury] lies 

elsewhere.” Dawson v. Townsend & Sons, Inc., 735 So. 2d 1131, 1134 (Miss. Ct. App. 1999). 

Prohibiting a defendant from assigning fault to nonparties “would seriously infringe upon a 

defendant’s rights in this regard[.]” Mack Trucks, Inc. v. Tackett, 841 So. 2d 1107, 1113 (Miss. 

2003). As a result, the Supreme Court has emphasized that fault can be allocated to nonparties, 

“including immune parties along with everybody else under the sun.” Id. (emphasis added). Ergo, 

even if applicable, “immunity” does not prohibit the consolidated-discovery defendants from 

assigning fault to the nonparty agency.3 

“[T]he Mississippi comparative negligence statute, ‘is part of the substantive law of 

Mississippi and must be followed by the federal court sitting in that State.’” Petersen v. Klos, 426 

F.2d 199, 202 (5th Cir. 1970). Accordingly, RiverHills needs relevant evidence from agencies such 

 
3 See, Taylor v. John Crane, Inc., 6 Cal. Rptr. 3d 695 (2003) (proportionate fault was properly allocated to 

nondefendant U.S. Navy in Navy machinist’s negligence action against defendant manufacturer of 

asbestos-containing products, even if Navy was immune from liability); City of Vincennes v. Ruehl, 672 

N.E.2d 495, 498 (Ind. Ct. App. 1996) (“jury is still permitted to consider a governmental entit[y’s] 

negligence in its allocation of fault” even if immune); Collins v. Plant Insulation Co., 110 Cal. Rptr. 3d 

241, 246 (2010) (fault allocation proper against federal government because immunity is defense despite 

wrongdoing, not because the government can do no wrong). 
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as the SEC in order to assess how (and to what extent) it can apportion a percentage of fault in 

arguing for a reduction of its damages (if any) before the jury.4 

For all of these reasons, the subpoena issued by RiverHills to the SEC plainly seeks relevant 

evidence. Unlike a run-of-the-mill case with a low amount in controversy, this type of evidence is 

more than proportional to the needs of this case. RiverHills is having to defend itself against a 

$100-million-dollar+ suit for damages; therefore, it must obtain all relevant evidence that bears on 

any of its potential defenses to those exorbitant claims. 

IV. LEGAL AUTHORITIES 

“Under the federal discovery rules, any party to a civil action is entitled to all information 

relevant to the subject matter of the action before the court unless such information is privileged.” 

Wehling v. Columbia Broad. Sys., 608 F.2d 1084, 1086 (5th Cir. 1979). “The discovery rules are 

accorded a broad and liberal treatment to achieve their purpose of adequately informing litigants 

in civil trials.” Midwest Feeders, Inc. v. Bank of Franklin, 2016 WL 7422560, at *7 (S.D. Miss. 

2016). These principles derive from the longstanding, common-law rule of the “Right to Every 

Man’s Evidence.” See, United States v. Bryan, 339 U.S. 323, 331 (1950) (citing Lord Hardwicke 

for “fundamental maxim” that the public “has a right to every man’s evidence”); Exxon Shipping 

Co. v. U.S. Dep’t of Interior, 34 F.3d 774 (9th Cir. 1994) (applying rule of “Right to Every Man’s 

Evidence” against federal agency subject to a subpoena).  

 
4 Moreover, any non-privileged third-party records obtained by the SEC during the course of its 

investigation may also lead to evidence as to what other third parties knew about the Madison Timber 

scheme (and when), which further establishes the relevancy of the requests. See, United States v. 2121 

Celeste Rd. SW, Albuquerque, N.M., 307 F.R.D. 572, 582 (D.N.M. 2015) (Rule 26 “contemplates discovery 

into any matter that bears on or that reasonably could lead to other matter that could bear on any issue that 

is or may be raised in a case.”). 
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A. Discovery from Nonparties – Substance and Procedure of Rule 45 Subpoenas 

 “Rule 45 governs the issuance of subpoenas to obtain discovery from non-parties.”  Mears 

v. Jones, 2017 WL 8682109, at *1 (S.D. Miss. June 13, 2017). Under Rule 45, a subpoena “must” 

include a “command.”5 Fed. R. Civ. P. 45(a)(1)(A). The command must be directed at a “person,” 

and it must designate “a specified time and place” for the person to comply. Fed. R. Civ. P. 

45(a)(1)(A)(iii). However, a person “commanded to produce documents, [ESI], or tangible things 

… need not appear in person at the place of production[.]” Fed. R. Civ. P. 45(d)(2)(A); Cartessa 

Aesthetics LLC v. Aesthetics Biomedical Inc., 2020 WL 5846603, at *1 (D. Ariz. Oct. 1, 2020). 

Document descriptions for Rule 45 subpoenas generally mirror Rule 34 discovery requests 

because the scope of discovery pursuant to Rule 45 is the same as Rule 26(b). Midwest Feeders, 

Inc. v. Bank of Franklin, 2016 WL 7422560, at *7 (S.D. Miss. May 16, 2016). The description 

need only “be sufficiently definite to provide guidance as to what is to be produced” by the person. 

In re Grand Jury Proc., 601 F.2d 162, 168 (5th Cir. 1979) (further noting subpoena duces tecum 

“need not be with such particularity as to enable the [commanded person] to pick out a certain 

piece of paper and say, ‘Here it is.’”). A subpoena is sufficient if it describes categories of 

documents related to a specified matter or issue. See, Donovan v. Mehlenbacher, 652 F.2d 228, 

231 (2d Cir. 1981) (“A subpoena need not specify all the particular items sought where they are 

not all known, but may simply require production of all documents pertaining to a specified matter 

or issue.”); Williams, 2008 WL 68680, at *3 (same); State Theatre Co., 11 F.R.D. at 383 (same). 

To serve the subpoena, the issuing party must “deliver” a “copy to the named person[.]” 

Fed. R. Civ. P. 45(b)(1). After delivery, the “[n]onpart[y] [who] ha[s] been served with a subpoena 

 
5 “Although the subpoena is in a sense the command of the attorney who completes the form, defiance of a 

subpoena is nevertheless an act in defiance of a court order and exposes the defiant witness to contempt 

sanctions.” Fed. R. Civ. P. 45, advisory committee’s note (1991). 
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ha[s] three acceptable options: comply, formally object, or move to quash. Not an option is 

ignoring the subpoena entirely.” Ninaltowski v. Moore, 2021 WL 3051932, at *1 (E.D. Pa. July 

20, 2021). If the commanded person chooses to object, then it must serve a “written objection” on 

“the party or attorney designated in the subpoena” within the “time specified for compliance or 14 

days after the subpoena is served[,]” whichever is “earlier.” Fed. R. Civ. P. 45(d)(2)(B). 

If the commanded person makes a timely “written objection” under Fed. R. Civ. P. 

45(d)(2)(B), then the party who issued the subpoena duces tecum may file a motion “for an order 

compelling production” of the materials. Fed. R. Civ. P. 45(d)(2)(B)(i). See also, Fed. R. Civ. P. 

34(c). To the extent the subpoena falls short of any of the requirements of Rule 45, courts will 

strive to modify the subpoena rather than quashing it outright. See, Wiwa v. Royal Dutch Petroleum 

Co., 392 F.3d 812, 818 (5th Cir. 2004) (“modification of a subpoena is preferable to quashing it 

outright.”); Flanagan v. Wyndham Intern. Inc., 231 F.R.D. 98, 102 (D.D.C. 2005) (“A court should 

be loath to quash a subpoena if other protection of less absolute character is possible.”). 

B. Burden on Objecting Nonparty 

The subpoenaed person carries “the burden of proof to demonstrate ‘that compliance with 

the subpoena would be “unreasonable and oppressive.”’” Wiwa v. Royal Dutch Petroleum Co., 

392 F.3d 812, 818 (5th Cir. 2004) (citation omitted). See, Simpson v. Magnum Piering, Inc., 2018 

WL 3352664, at *3 (W.D. Mo. July 9, 2018) (“The burden of proving that a subpoena imposes an 

undue burden lies with the party subject to the subpoena, and is a ‘heavy one.’) (emphasis added); 

BuzzFeed, Inc. v. U.S. Dep’t of Just., 318 F. Supp. 3d 347, 356 (D.D.C. 2018) (in dispute with 

nonparty government agency over Rule 45 subpoena, the “burden lies on the [one] resisting 

discovery to show that the documents requested are either unduly burdensome or privileged.”).  

Case 3:22-cv-00036-CWR-FKB   Document 452   Filed 09/12/22   Page 10 of 30



9 

Accordingly, if the commanded person’s initial response is to deliver an informal “written 

objection” under Rule 45(d)(2)(B) within 14 days after service of the subpoena, then that writing 

must explain the basis for the objection (instead of using “boiler-plate” language).  Am. Fed’n of 

Musicians of the United States & Canada v. Skodam Films, LLC, 313 F.R.D. 39, 46 (N.D. Tex. 

2015). See also, Mears v. Jones, 2017 WL 8682109, at *1 (S.D. Miss. June 13, 2017) (citing Am. 

Fed’n’s prohibition on “boiler-plate objections” and finding that subpoenaed person “has not met 

this burden” because it states “in a conclusory manner, that the subpoena is unduly burdensome” 

and “gives no specific factual information to support this assertion.”).  

C. Additional Considerations When Subpoenaed Person is a Federal Agency 

When a subpoena is directed to a nonparty federal agency, some additional analysis is of 

note. For example, as stated supra, a Rule 45 subpoena must command a “person” to do something. 

Fed. R. Civ. P. 45(a)(1)(A)(iii). Courts that have considered the question have uniformly found 

U.S. Government Agencies—such as the SEC—constitute a “person” for purposes of Rule 45. 

Yousuf v. Samantar, 451 F.3d 248, 257 (D.C. Cir. 2006) (extensive analysis federal “Government 

is a ‘person’ subject to subpoena under Rule 45 regardless whether it is a party to the underlying 

litigation”); In re Vioxx Prod. Liab. Litig., 235 F.R.D. 334, 342 (E.D. La. 2006) (same). 

Another issue that sometimes arises (specific to federal agencies) is “Touhy,” which comes 

from U.S. ex rel. Touhy v. Ragen, 340 U.S. 462 (1951). In Touhy, the U.S. Supreme Court ruled 

that an FBI agent could not be held in contempt for refusing to obey a subpoena duces tecum when 

his refusal had been ordered by the Attorney General acting pursuant to regulations enacted under 

the “Housekeeping Statute.” Id. at 468. That statute authorizes the “head of an Executive 

department” to regulate “the custody, use, and preservation of its records, papers, and property.” 
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5 U.S.C.A. § 301 (present-day section for the “Housekeeping Statute”). The Touhy decision was 

narrowly tied to the contempt order regarding the individual agent-employee. The Court noted it 

was not considering whether the agency itself could be compelled to obey a subpoena duces tecum. 

Touhy, 340 U.S. at 467. See also, id. at 472 (Frankfurter, J., concurring).  

Despite that qualification, some earlier courts interpreted Touhy to mean federal agencies 

have a substantive privilege to withhold responsive documents, and many federal agencies 

proceeded to promulgate so-called “Touhy regulations.”6 Congress became deeply concerned 

about agencies’ using these types of regulations to withhold otherwise non-privileged information. 

So, in 1958, the Housekeeping Statute was amended to state unambiguously: “This section does 

not authorize withholding information from the public or limiting the availability of records to the 

public.” 5 U.S.C.A. § 301. The legislative history of this amendment plainly shows Congress 

intended to arrest invalid claims of executive privilege. See, H.R. REP. NO. 1461, 85th Cong., 2d 

Sess. 634 (1958), reprinted in 1958 U.S.C.C.A.N. 3352, 3353 (reciting that the Housekeeping Act 

had “been twisted from its original purpose as a ‘housekeeping’ statute into a claim of authority to 

keep information from the public and, even, from the Congress”). 

The undersigned has been unable to locate a single case in which the U.S. Supreme Court 

has revisited its Touhy analysis since its short opinion handed down in 1951.7 However, most 

courts have now recognized that if there were any doubt that Touhy did not authorize agencies to 

avoid complying with a subpoena, Congress’ 1958 amendment absolved that uncertainty: 

As an initial matter, to the extent that the DOJ’s Touhy regulations would operate 

as a global override to the proper application of the Federal Rules of Civil 

 
6 See, e.g., 28 C.F.R. §§ 16.21 – 16.29 (Department of Justice); 26 C.F.R. §§ 301.9000-1 – 301.9000-7 

(IRS); 31 C.F.R. §§ 1.8 – 1.12 (Treasury); 6 C.F.R. §§ 5.45 – 5.49 (Homeland Security). 
7 Despite being the Court’s only pronouncement on the issue, Touhy has nonetheless engendered a great 

body of legal authorities, including court decisions, regulations, and secondary analyses. Some agencies 

even employ personnel called, “Touhy Officers.” See, Department of Justice Manual, § 1-6.210. 

Case 3:22-cv-00036-CWR-FKB   Document 452   Filed 09/12/22   Page 12 of 30



11 

Procedure, they would exceed the congressional delegation of authority to the DOJ 

to promulgate its internal “housekeeping rules.” The enabling legislation which 

permits the DOJ and other federal agencies to adopt internal housekeeping rules, 5 

U.S.C. § 301, “cannot be construed to establish authority in the executive 

departments to determine whether certain papers and records are privileged. Its 

function is to furnish the departments with housekeeping authority. It cannot bar a 

judicial determination of the question of privilege or a demand for the production 

of evidence found not privileged. Had there been any doubt of this before, the 

doubt was removed by the amendment of 5 U.S.C.A. § 22 [now § 301] in 1958 

making explicit the fact that the section does not of itself create a 

privilege.” Committee for Nuclear Responsibility, Inc. v. Seaborg, 463 F.2d 788, 

793 n. 8 (D.C.Cir.1971). 

 

In re Packaged Ice Antitrust Litig., 2011 WL 1790189, at *3 (E.D. Mich. May 10, 2011). 

 Another court has also observed that the purpose of the 1958 amendment was to “knock[] 

the judicially sanctioned prop out from under the bureaucratic privilege claims” in response to the 

“[p]ublic outcry” against “government by administrative fiat and whimsical claims of executive 

privilege under all inclusive departmental regulations[.]” Equal Emp. Opportunity Comm’n v. Los 

Alamos Constructors, Inc., 382 F. Supp. 1373, 1378 (D.N.M. 1974). Despite clear Congressional 

intent, “the executive privilege claims go on and on” in “almost open defiance[.]” Id. The court 

goes on to say: “Congress recognized the continuing resistance [by federal agencies] to 

Congressional will as expressed in the 1958 amendment” and “that the statute was not 

accomplishing its clear purpose.” Id. So in response to the “open defiance,” Congress again “tried 

to take care of the situation” by its enactment of the Freedom of Information Act (“FOIA”). Id. 

(“In desperation, in 1966, [FOIA] (5 U.S.C. § 552) was passed”).8 Yet “time has shown that 

Congress underestimated bureaucratic pertinacity,” because these clear statutes have not slowed 

down “agency ardor” for executive privilege claims. Id. The privilege arguments have “continued 

unabated” even though litigants are only “attempting to learn the contents of government files 

 
8 FOIA provides a separate, non-exclusive route to obtain agency documents and information. 
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important in the litigation—files [containing] nothing but factual information which in many 

instances would prove the citizen was right and the government was wrong.” Id.  

 Indeed, by its plain language, the purpose of the Housekeeping Statute was only to give 

federal agencies’ enabling authority over internal housekeeping. See, CPC Reference Lab’ys, Inc. 

v. Lab’y Corp. of Am. Holdings, 2009 WL 10675390, at *1 n.1 (N.D. Miss. July 24, 2009) (“These 

regulations ‘allow for the “centralizing [of an agency’s] determination as to whether subpoenas ... 

will be willingly obeyed or challenged.”’”). In other words, the agency can regulate internally how 

its employees should handle preparing its response to a document demand.9 

For example, the DOJ’s Touhy regulations—which were the agency regulations at issue in 

Touhy—direct what an employee should do “[w]henever a demand is made upon an employee[.]” 

28 C.F.R. § 16.22. This structure can be compared with, e.g., the Department of Interior’s Touhy 

regulations, which (improperly) instruct the litigant—not the agency employee—on the steps the 

litigant must take to “obtain employee testimony or Department records.” 43 C.F.R. § 2.282. The 

former example (the DOJ’s Touhy regulations) reflects what was Congress’ intent all along in 

enacting the Housekeeping Statute. It was simply an enabling law authorizing federal agencies to 

organize and centralize internally how the agency will go about formulating its response to a 

subpoena. If the agency could instruct a subpoena-issuing litigant on the steps the litigant must 

take to obtain agency documents (and then deny the subpoena for failure to comply), then the 

agency would be using its “housekeeping authority” to “withhold[] information from the public or 

 
9 The point is again buttressed by the legislative history. See, H.R. REP. NO. 1461, 85th Cong., 2d Sess. 

634 (1958), reprinted in 1958 U.S.C.C.A.N. 3352, 3357 (noting that Housekeeping Statute does not 

authorize withholding information; it “merely gives department heads authority to regulate within their 

departments the way in which requests for information are dealt with[.]”). 
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limit[] the availability of records to the public[,]” which it is not authorized to do under 5 U.S.C.A. 

§ 301. See, Watts v. Securities and Exchange Comm’n, 482 F.3d 501, 509 n.1 (D.C. Cir. 2007). 

Accordingly, a federal agency is treated exactly the same as any other “person” who is 

subpoenaed under Rule 45. Outside of substantive privileges, the executive branch is prohibited 

from encroaching on the judicial power over compulsory process. See, Menocal v. GEO Grp., Inc., 

2017 WL 4334000, at *4 (D. Colo. June 6, 2017) (“allowing a government agency to determine 

what evidence is discoverable could create a significant separation of powers problem”). In other 

words, an agency has no enabling authority to promulgate regulations that purport to add to, 

circumvent, or take away from the Rules of Civil Procedure governing discovery in a civil action.10 

See, Fisher v. Halliburton, 2010 WL 11586896, at *2 (S.D. Tex. Mar. 23, 2010) (noting Federal 

Rules of Civil Procedure and Evidence must be regarded as statutes and “federal [Touhy] 

regulations cannot “trump” or repeal Acts of Congress”) (also citing U.S. v. Reynolds, 345 U.S. 1 

(1953) (“Judicial control over the evidence in a case cannot be abdicated to the caprice of executive 

officers”); N.L.R.B. v. Capitol Fish Co., 294 F.2d 868, 873 (5th Cir. 1961) (“Cases upholding 

[Touhy] regulations do not purport to grant an absolute freedom to the executive to prevent use of 

department papers as evidence.”); U.S. ex rel. Roby v. The Boeing Co., 189 F.R.D. 512, 517 (S.D. 

Ohio 1999) (“The Federal Rules of Civil Procedure cannot be trumped by departmental regulations 

that [limit] the Court’s discovery powers.”)).  

 Put simply, the SEC receives no special treatment based on its status as a federal agency. 

The Court need only evaluate the subject subpoena in the same manner as it would for any other 

“person” under Rule 45. See, In re Bankers Tr. Co., 61 F.3d 465, 470 (6th Cir. 1995) (“To allow 

 
10 Indeed, the DOJ—whose regulations were at issue in Touhy—has issued guidance confirming this. See, 

Department of Justice Manual, § 1-6.400 (“[These Touhy] regulations neither create new privileges nor 

supersede discovery obligations that exist under the Federal Rules of Civil Procedure.”). 
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a federal regulation issued by an agency to effectively override the application of the Federal Rules 

of Civil Procedure [would], in essence, divest a court of jurisdiction over discovery[.]”); Exxon 

Shipping, 34 F.3d at 777 (“Section 301 [the Housekeeping Statute] does not, by its own force, 

authorize agency heads to withhold evidence sought under a valid federal court subpoena.”); In re 

Motion to Compel Compliance with Subpoena Directed to Dep’t of Veterans Affairs, 257 F.R.D. 

12, 15–16 (D.D.C. 2009) (holding that Touhy regulations “do not [] confer a separate privilege 

upon the government, nor create a legal basis to withhold information pursuant to a federal 

subpoena.”); In re Micron Technology, Inc. Sec. Litig., 264 F.R.D. 7, 8 (D.D.C. 2010) (holding 

Rule 45 governs the issuance of subpoenas and motions to compel against federal agencies). 

D. SEC Regulations Regarding Disclosure 

Even if departmental regulations could override judicial authority over discovery (which 

they cannot), it does not appear that the SEC has enacted an extensive Touhy schema similar to 

other federal agencies.  The SEC’s regulations are set out in Chapter II—“Securities and Exchange 

Commission”—Title 17 of the Code of Federal Regulations. The regulation addressing the 

agency’s response policy to third-party subpoenas provides that employees who are served with a 

subpoena will not disclose “confidential or non-public information or documents” unless the 

Commission or the General Counsel “authorizes the disclosure of such information or 

documents[.]” 17 C.F.R. § 200.735-3(b)(2)(ii) (emphasis added). However, the regulation goes on 

to provide that the Commission or the General Counsel “shall authorize the disclosure of non-

expert, non-privileged, factual staff testimony and the production of non-privileged documents 

when validly subpoenaed.” 17 C.F.R. § 200.735-3(b)(2)(ii) (emphasis added). In other words, the 
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regulation draws a line between “privileged” and “non-privileged” information and documents, 

and specifically directs the SEC to disclose the latter “when validly subpoenaed.” Id. 

The SEC has suggested this regulation gives it “discretion” on disclosing non-privileged 

materials. Yet the plain language of the regulation belies the contention. The regulation denotes 

that the SEC “shall” (mandatory) produce all “non-privileged documents.” The qualification 

necessarily means the SEC must (mandatory) produce factual materials over which it cannot claim 

a privilege. Thus, the SEC’s own regulations call for the agency to (1) evaluate which materials it 

contends are “privileged”; (2) segregate those materials from “non-privileged documents”; and 

then (3) produce the “non-privileged” materials. Otherwise, the regulation would not use 

qualifying descriptors (e.g., “non-privileged”; “non-expert”; “factual”) for identifying the types of 

materials it “shall” produce in response to a subpoena.  

Put another way, the SEC has recognized its regulatory-external obligation to comply with 

a subpoena under Rule 45 and, through its regulations, has itself reiterated its obligation to produce 

responsive documents. To be sure, a federal agency cannot (as explained supra) attempt to override 

the judiciary’s authority over compulsory process via regulatory power. But to the extent it matters, 

the SEC’s regulation simply adds to the point that the agency cannot maintain an “undue burden” 

objection when its own regulations necessarily mandate that the agency “shall” produce non-

privileged materials. 

A statutory analysis reinforces this same point. As explained supra, Congress enacted 

FOIA in response to federal agencies continued claims of Touhy “privilege” despite the plain 

language of the 1958 amendment. Equal Emp. Opportunity Comm’n, 382 F. Supp. at 1378. 

Although a FOIA action is an independent claim (separate from the obligation to comply with a 
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Rule 45 subpoena), it reflects Congress’ intent that an agency avoids asserting boiler-plate 

objections and actually take steps to identify the non-privileged materials it can produce. 

Under FOIA, the federal government must produce agency records absent an exemption, 

and those exemptions are “exclusive” and “narrowly construed.” Jobe v. Nat’l Transportation 

Safety Bd., 1 F.4th 396, 402 (5th Cir. 2021) (citing Dep’t of the Air Force v. Rose, 425 U.S. 352, 

361 (1976)). “Disclosure is strongly favored.” Id. See also, Sharyland Water Supply Corp. v. Block, 

755 F.2d 397, 398 (5th Cir. 1985) (Because “FOIA is designed to promote the disclosure of 

information ...[,] exemptions from it are not to be read broadly.”).  

Exemptions to FOIA are set out in 5 U.S.C.A. § 552(b), but there is an important caveat at 

the end of subsection (b)(9), which provides: “Any reasonably segregable portion of a record 

shall be provided to any person requesting such record after deletion of the portions which are 

exempt under this subsection.” Id. (emphasis added). As the plain language provides, a federal 

agency is tasked with the obligation to review the materials it has that are responsive to a FOIA 

request, identify the “reasonably segregable portion[s]” of documents that are not subject to an 

exemption/privilege, and produce those materials. Regarding materials withheld, the agency must 

prepare a “Vaughn index” explaining why certain portions of documents are exempt. See, Jobe v. 

Nat’l Transportation Safety Bd., 1 F.4th 396, 402 n.5 (5th Cir. 2021) (“A Vaughn index describes 

documents … and explains why they have been withheld”). 

 Moreover, the segregability requirement does not just apply to classes of documents, but 

also to the segregable portions within individual documents. See, Batton v. Evers, 598 F.3d 169, 

178–79 (5th Cir. 2010) (“Vaughn and its progeny require that an agency itemize each document 

and explain the connection between the information withheld and the exemption claimed[.]”) 

(citation omitted) (italics in original). The obligation to identify and produce segregable 
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information even goes further in that “the Court has an ‘affirmative duty to consider the 

segregability issue sua sponte.’” Jud. Watch, Inc. v. Consumer Fin. Prot. Bureau, 60 F. Supp. 3d 

1, 13 (D.D.C. 2014). See also, Batton v. Evers, 598 F.3d 169, 178 (5th Cir. 2010) (“It is error for 

a district court to simply approve the withholding of an entire document without entering a finding 

on segregability, or the lack thereof.”).  

 Reading the FOIA segregability requirement in conjunction with the SEC’s own regulatory 

disclosure policies (§ 200.735-3(b)(2)(ii)) supports the view that the SEC has at least some 

obligation to determine which factual, non-privileged documents it can produce before summarily 

claiming a wholesale privilege over all materials, or that any level of document review would 

create an “undue burden.” Indeed, this analysis is further supported by the controlling law at 

issue—the Rules of Civil Procedure—in that they too place the obligation on those who claim a 

privilege to affirmatively “describe the nature of the withheld documents” in a manner that “will 

enable the parties to assess the claim.” Fed. R. Civ. P. 45(e)(2)(A)(ii). 

 As noted, Rule 45 governs this Motion. However, to the extent that Touhy and the SEC’s 

departmental regulations play any role in the Court’s decision, those rules actually support 

RiverHills in that the SEC “shall” produce “non-privileged” documents and information. Rather 

than taking steps to identify “non-privileged” materials, the SEC opened its initial April 15 

Declination Letter with the following blanket objection: “Requiring the SEC to search its records 

for responsive documents would place an undue burden on its resources and divert its Staff from 

fulfilling the agency’s statutory mission of protecting investors and maintaining fair securities 

markets by pursuing securities law violations.” By making the argument that even having to search 

its records automatically constitutes an “undue burden,” the SEC is suggesting it is exempt from 

disclosure in toto. If it is unduly burdensome just to search one’s records, then the regulatory duty 
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of actually producing non-privileged materials would never be triggered. This premise runs 

counter to every legal authority requiring the SEC to make at least some level of disclosure. See, 

Fed. R. Civ. P. 45(e)(2)(A)(ii); 5 U.S.C.A. § 301 {Touhy} (“This section does not authorize 

withholding information from the public[.]”); 5 U.S.C.A. § 552(b) {FOIA} (“Any reasonably 

segregable portion of a record shall be provided to any person requesting such record after deletion 

of the portions which are exempt under this subsection.”); 17 C.F.R. § 200.735-3(b)(2)(ii) {SEC 

regulation} (“[The SEC] shall authorize the disclosure … of non-privileged documents when 

validly subpoenaed.”). 

V. ARGUMENT 

As outlined in RiverHills’s Motion to Compel, RiverHills issued and served its subpoena 

duces tecum on March 29, 2022. Then, seventeen (17) days later, 11 the SEC delivered its written 

objections under Fed. R. Civ. P. 45(d)(2)(B) in response to the subpoena on April 15, 2022. Since 

conferring with RiverHills, the SEC has produced only four (4) pages of cover letters that were 

included with the documents that the agency produced to the Receiver. The SEC has not otherwise 

elaborated on the documents or information (nor types of documents or information) that the 

agency may have that would be responsive to the subpoena. The SEC has not denied, though, that 

it maintains custody and control of responsive materials. Additionally, the SEC asserted essentially 

three classes of objections in its April 15 Declination Letter (and in its subsequent discussions with 

counsel for RiverHills): (1) undue burden; (2) need to obtain documents from the Receiver first; 

and (3) governmental privileges.   

 
11 Fed. R. Civ. P. 45(d)(2)(B) (objections must be served “before the earlier of the time specified for 

compliance or 14 days”). See also, Grupo Mexico SAB de CV v. SAS Asset Recovery, Ltd., 821 F.3d 573, 

575 (5th Cir. 2016) (objections waived after 14 days). 
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The SEC has not elaborated on its bases for these objections except for general assertions 

that they apply. For example, the SEC has raised the “deliberative-process privilege” generally 

without explaining which documents it contends are covered (or whether it is the SEC’s contention 

that everything in its possession is subject to that privilege). RiverHills addresses the generality of 

the SEC’s objections to the extent it can based on the limited information it has received from the 

agency. The burden remains with the SEC “to show that the documents requested are either unduly 

burdensome or privileged.” In re Packaged Ice Antitrust Litig., 2011 WL 1790189, at *2 (finding 

DOJ failed to establish undue burden or applicable privileges).  

The rules governing review of these arguments are extensively set forth supra. As noted, 

the analysis simply falls under the Federal Rules of Civil Procedure (as it would in any other case). 

See, In re Motion to Compel Compliance with Subpoena Directed to Dep’t of Veterans Affairs, 

257 F.R.D. 12, 16 (D.D.C. 2009) (“where a valid subpoena has been served upon a government 

agency, the controlling legal standard by which the court reviews whether the agency must comply 

is based on the Federal Rules of Civil Procedure.”) (citations omitted). Any argument regarding 

Touhy or other “administrative” procedures “is irrelevant.” In re Rail Freight Fuel Surcharge 

Antitrust Litig., 2010 WL 11613859, at *3 (D.D.C. Sept. 9, 2010) (“Thus, the only question 

presented is” whether disclosure by the federal agency is required under Rule 45).  

RiverHills has extended significant resources in complying with every Rule 45 requirement 

for serving the subpoena and now bringing this motion. In other words, the SEC has been “validly 

subpoenaed” per its own regulations. The SEC must now establish why compliance with the duly 

issued subpoena would create an “undue burden” or—to the extent a privilege applies—identify 

those specific materials subject to a privilege and the basis for it. As shown infra, none of the 

arguments have any merit, and the Court should order compliance.  
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A. Undue Burden Objection 

In both the SEC’s April 15 Declination Letter and following correspondence, the SEC has 

continued to assert a vague, generalized objection that even “searching” its records for responsive 

materials (much less producing them) would create an “undue burden.” During the first 

teleconference held with the SEC’s General Counsel on May 4, 2022, counsel for RiverHills noted 

that it offered “to pay in advance for all reasonable expenses and costs of searching for and 

producing documents.” Accordingly, counsel for RiverHills then inquired why the SEC continues 

to maintain its undue-burden objection. The SEC noted there may be certain (unspecified) “staff 

costs” that could not be reimbursed, but it has not explained which costs it may incur, which 

expenses can be reimbursed, the amount of time it would take to search for response materials, 

how the materials are organized, which document-review steps are needed to respond, nor any 

other information necessary for properly evaluating an “undue burden” objection. See, ML 

Healthcare Servs., LLC v. Publix Super Markets, Inc., 881 F.3d 1293, 1307 (11th Cir. 2018) 

(rejecting undue-burden objection because objector “provides no indication of the money, time, 

work-hours, or other cost that it faced in complying with the subpoena”). 

Any subpoena request is going to involve some burden on the nonparty; however, some 

burden does not automatically equate to an undue burden when the information sought is relevant 

to the action. See, MetroPCS v. Thomas, 327 F.R.D. 600, 625 (N.D. Tex. 2018) (noting Fifth 

Circuit rejects argument “that any burden on a non-party is an undue burden” since “all discovery, 

including [discovery from] a non-party, involves some burden and expense”) (emphasis added); 

Freres v. Xyngular Corp., 2014 WL 1320273, at *5 (D. Utah Mar. 31, 2014) (“some burden” is 

not an “undue burden”); Jam Indus. USA, LLC v. Gibson Brands, Inc., 2020 WL 4003280, at *3 

(S.D.N.Y. July 15, 2020) (“inconvenience alone” is not an “undue burden”).  

Case 3:22-cv-00036-CWR-FKB   Document 452   Filed 09/12/22   Page 22 of 30



21 

Other federal departments have asserted this generalized objection that any use of agency 

resources would constitute an “undue burden.” Ghandi v. Police Dep’t of City of Detroit, 74 F.R.D. 

115, 124 (E.D. Mich. 1977). In Ghandi, the FBI was served with a subpoena duces tecum—issued 

from an action in which the agency was not party—requesting “documents in the custody of the 

Bureau.” Id. at 120. The FBI argued that having to comply with the subpoena would be 

“burdensome” because it would be “time consuming” to review the documents in question. Id. at 

124. The district court rejected the boiler-plate objection that any use of agency resources to 

identify responsive materials constitutes an “undue burden”: 

The F.B.I. contends that production of the documents requested by the plaintiffs 

would be burdensome because it would be time consuming. F.B.I. Br. at 3-5. This 

does not constitute sufficient harm or embarrassment, In Re Zuckert, 28 F.R.D. 

29, 31 (D.D.C.1961), or indicate such injurious consequences of compliance, 9 

Wright & Miller, Federal Practice & Procedure: Civil s 2457 at n. 64, and cases 

cited therein (1971), as to require this Court to quash plaintiffs’ subpoena. 

 

Id.12 (ordering FBI to comply with subpoena duces tecum) (emphasis added). 

RiverHills cannot fully evaluate what level of “burden” the SEC might experience because 

the agency has continued to rebuff any actual explanation. It has argued that responding would 

“divert its staff from fulfilling the agency’s statutory mission.” But that argument would apply to 

any document request. Surely if Congress intended for SEC staff to never be “diverted” from their 

“statutory mission,” then the legislature would not have enacted laws requiring agencies to 

perform document reviews and produce segregable, non-privileged information. See, 5 U.S.C.A. 

§ 552 (FOIA). Congress has, instead, continued to express its intent that federal agencies are not 

 
12 The Ghandi Court further recognized the FBI had to at least attempt to identify responsive information 

in good faith. Id. at 124-125 (“The F.B.I. also claims that production of some of the documents requested 

by the plaintiffs would be ‘virtually impossible’ because the plaintiffs have insufficiently identified the 

information sought. F.B.I. Br. at 3. If the Bureau cannot in good faith determine from plaintiffs’ List of 

Materials subpoenaed whether or not it has the information requested, or if in fact it does not have the 

information requested, it should so inform the plaintiffs when it responds to the subpoena.”). 
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authorized to withhold their records from the public absent a cognizable privilege. See, 5 U.S.C.A. 

§ 301 (“This section does not authorize withholding information from the public[.]”). Indeed, those 

statutes are no less a component of the agency’s “statutory mission.” This is exactly why courts 

have recognized that even executive departments are subject to the “fundamental” rule that civil 

litigants are entitled to “every man’s evidence” obtainable through compulsory process. Exxon 

Shipping Co. 34 F.3d at 774. 

The only other “undue burden” explanation the SEC has given is that it is a government 

agency with “limited resources.”13 It is well-established that these type of non-specific, generalized 

objections are insufficient to claim a blanket “undue burden” in avoiding a subpoena. See, Sams v. 

GA W. Gate, LLC, 316 F.R.D. 693, 697 (N.D. Ga. 2016) (finding “insufficient” undue-burden 

objection although “documentation sought could require many hours of retrieval and review” and 

“would certainly interrupt [subpoenaed nonparty’s] business operations and cause undue 

expense”) (citing Sentry Ins. v. Shivers, 164 F.R.D. 255, 257 (D. Kan. 1996) (finding that “[b]ald 

assertions of emotional and financial stress ... do not suffice” to establish an adequate reason to 

quash a subpoena); Rowlin v. Alabama Dep’t of Pub. Safety, 200 F.R.D. 459, 461 (M.D. Ala. 2001) 

(“A mere showing of burden and expense is not enough.”)).  

B. No Requirement That Documents Must be Obtained from Parties First 

A point the SEC has continued to assert is that RiverHills must exhaust all other sources 

of discovery before seeking information from it. For example, in its June 6 email, the SEC 

 
13 Hammesfahr, E., Congress chilly to SEC budget boost, 2015 WL 1769931 (2015 Press Release) (“Both 

Republicans and Democrats posed concerns [during Congressional hearing] over the SEC’s 

[increasing] budget, which has grown by about 255 percent since 2001.”). See also, U.S. Securities and 

Exchange Commission, Congressional Budget Justification Report (2023) (seeking annual budget increase 

to $2.149 billion for F.Y. 2023). 
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demanded that RiverHills “confirm that you have diligently reviewed and searched all of the 

documents that the Receiver produced to you in order to find the SEC documents and records that 

you are seeking, and please list the documents that you searched for and the results of that search.” 

RiverHills advised the SEC of the documents the Receiver had obtained from the agency and 

produced in the action. Yet the SEC continued to make the same argument in its July 8 email: “As 

the Federal Rules of Civil Procedure provide, you should seek discovery from other parties first.” 

Contrary to the SEC’s contention, “no Federal Rule of Civil Procedure nor any binding 

precedent [require] that a subpoena of relevant information to a third party must be quashed if the 

information sought could be obtained from a named party.” Prudential Def. Sols., Inc. v. Graham, 

517 F. Supp. 3d 696, 702 (E.D. Mich. 2021); Highland Tank & Mfg. Co. v. PS International, Inc., 

227 F.R.D. 374, 379 (W.D. Pa. 2005) (“Rule 45 does not require a party to demonstrate that 

information cannot be obtained from another party before subpoenaing it from a third party.”). 

Civil litigants frequently subpoena records from the source to ensure they have obtained full and 

accurate discovery. See, Ellora’s Cave Pub., Inc. v. Dear Author Media Network, LLC, 308 F.R.D. 

160, 162 (N.D. Ohio 2015) (“Merely because the Defendants may be able to obtain certain 

information from other sources does not render the subpoena unnecessary. Defendants are entitled 

to pursue discoverable evidence from the primary source, instead of merely accepting statements 

by the ‘owners’ that information they have can be procured by other means[.]”).  

Moreover, the four (4) pages of cover letters the SEC gave to RiverHills (showing the 

documents that it has produced to the Receiver) actually illustrate one of the reasons litigants seek 

documents from the source. In its eighteenth (18th) request for production issued to the Receiver 

on February 1, 2022, RiverHills requested that the Receiver produce “[a]ny and all documents 

provided to you by any federal governmental agency and/or division, including … the [SEC.]” In 
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a Memorandum from the Receiver (dated: March 15, 2022) to the consolidated defendants, she 

includes a line that “records obtained from the SEC” are located at bates-number pages: 

[MTR_00354380 – MTR_00354632]. One of the SEC cover letters (dated: September 5, 2018) to 

the Receiver states that counsel for the agency “included with this letter a disc containing 

documents that were produced to the SEC by Lourd Capital, LLC (d/b/a LourdMurray).”   

RiverHills has reviewed the bates-number pages identified as being documents that the 

Receiver “obtained from the SEC,” as well as other discovery produced by the Receiver, and it has 

been unable to locate any records regarding Lourd Capital, LLC, or LourdMurray that are indicated 

as having been produced by the SEC to the Receiver. There may be a variety of explanations for 

this. RiverHills only highlights this issue to underscore one of the reasons the SEC’s objection that 

records can only be sought from parties (and not the SEC) has no merit. Ceuric v. Tier One, LLC, 

325 F.R.D. 558, 561–62 (W.D. Pa. 2018) (affirming that party-plaintiff “needs the third parties’ 

documents, not only as a supplement to defendants’ productions, but also to test the veracity of 

defendants’ assertions that they have produced all the documents they were required to produce.”).  

C. Governmental Privileges 

In addition to its other objections, the SEC has asserted blanket privilege claims, including: 

(1) the Attorney-Client Privilege; (2) the Deliberative-Process Privilege; (3) the Law-Enforcement 

Privilege; and (4) Attorney-Work-Product Doctrine. RiverHills cannot test the validity of these 

privileges, because the SEC has not identified what types of materials it possesses, much less 

asserted that particular documents (or any reasonably segregable portions) are privileged. See, 

S.E.C. v. Yorkville Advisors, LLC, 300 F.R.D. 152, 163 (S.D.N.Y. 2014) (where “SEC asserted 

deliberative process privilege on a blanket basis,” it was “clearly not the manner in which 
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the privilege ought to have been asserted and [it] raise[d] serious concerns ... as to the bona fides of 

the SEC’s assertion of privilege claims”). 

Under Rule 45, if the commanded “person withhold[s] subpoenaed information under a 

claim” of privilege, then they must “expressly make the claim” and “describe the nature of the 

withheld documents, communications, or tangible things in a manner that, without revealing 

information itself privileged or protected, will enable the parties to assess the claim.” Fed. R. Civ. 

P. 45(e)(2)(A). The plain language of Rule 45(e)(2)(A) requires that the subpoenaed person explain 

the specific basis for its privilege objection rather than rely on “conclusory statements”: 

A general [privilege] objection is insufficient. The purpose of the rule is to provide 

a party whose discovery is constrained by a claim of privilege with information 

sufficient to evaluate the claim and to resist it. The party claiming the privilege 

cannot decide the limits of his entitlement. A person who fails to provide 

adequate information about the privilege to the party seeking the information may 

be held in contempt or be subjected to sanctions. Fed. R. Civ. P. 45 advisory 

committee’s note (1991); 45 U.S.C.A. §§ 404–05. Moreover, failure to assert a 

privilege properly may amount to a waiver of that privilege. See Eureka Fin. Corp. 

v. Hartford Accident & Indem. Co., 136 F.R.D. 179, 183–84 (E.D.Cal. 1991). It 

follows that a party who alleges privilege as a reason for not complying with a 

subpoena has the burden of proof to assert specific facts relating to specific 

documents and cannot rely on conclusory statements. 

 

Massachusetts Sch. of L. at Andover, Inc. v. Am. Bar Ass’n, 914 F. Supp. 1172, 1178 (E.D. Pa. 

1996) (emphasis added). Indeed, allowing a blanket assertion of governmental privileges “would 

provide an exemption from the discovery rules for decision-making agencies generally—and that, 

of course, is not the law.” S.E.C., 300 F.R.D. at 161 (further observing that “[t]he Supreme Court 

has held that materials are not to be withheld on the basis of the deliberative process 

privilege simply because the agency deems them confidential and would prefer not to disclose 

them.”). See also, Fonville v. D.C., 230 F.R.D. 38, 43 (D.D.C. 2005) (finding no privilege when 

government “relies on mere conclusory statements that the information is protected by” both “the 
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deliberative process and law enforcement privileges”); Miller v. Mehltretter, 478 F.Supp.2d 415, 

425 (W.D.N.Y. 2007) (Department of Justice official failed to properly 

invoke law enforcement privilege where she made only “vague and conclusory statements without 

any specific or particularized facts to support her claim” that testimony would be privileged and 

“did not explain how disclosure [would] undermine law enforcement efforts and 

reveal law enforcement techniques”) (internal quotation marks omitted).  

Further, governmental privileges are qualified, not absolute. Hernandez v. Causey, 2020 

WL 5412486, at *2 (S.D. Miss. Sept. 9, 2020) (law-enforcement privilege is “qualified privilege”); 

Doe 1 v. McAleenan, 2019 WL 4235344, at *3 (N.D. Cal. Sept. 6, 2019) (“Also, like 

the law enforcement privilege, the deliberative process privilege is qualified, not absolute.”). 

Even when the privileges are applicable, courts must still go on to “balance ‘the government’s 

interest in confidentiality against the litigant’s need for the documents.’” Hernandez, 2020 WL 

5412486, at *2 (citation omitted). See also, U.S. v. Malik, 2016 WL 3167307, at *8 (D. Kan. June 

7, 2016) (applying rule to deliberative-process privilege); Ramirez v. Clinton, 2010 WL 11646629, 

at *4 (D. Minn. June 18, 2010) (“Because the law enforcement investigatory privilege is 

a qualified privilege, a court must balance the need of the litigant who is seeking 

the privileged materials against the harm to the government if the privilege is produced, taking 

into account alternatives such as producing the documents at issue subject to a protective 

order or redactions.”) (emphasis added). Accordingly, the SEC’s interest in confidentiality must 

still be balanced against RiverHills’s need for the documents. 

To the extent any of the privileges may apply to portions of the SEC’s investigatory file, 

RiverHills has continued to request that the SEC at least produce third-party materials that the SEC 

has received from and/or produced to third parties. For example, RiverHills asked the SEC to 
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produce all documents that the agency has made available to the Receiver. Although it provided 

the cover letters showing the documents produced to the Receiver, the SEC continues to withhold 

the documents themselves despite their being no claim of privilege. Cooper v. Meritor, Inc., 2017 

WL 120936, at *2 (N.D. Miss. Jan. 12, 2017) (“disclosure of privileged or work product 

information to third parties constitutes a waiver and destroys any privilege claims.”). In fact, this 

actually illustrates how the SEC’s blanket privilege claims have not been asserted in good faith. 

Since the SEC has already compiled and produced these few documents to the Receiver, any 

privilege claims or arguments regarding “undue burden” for having to produce these particular 

materials is baseless. See, U.S. ex rel. Thomas v. St. Joseph Hospice, LLC, 2020 WL 1249907, at 

*5 (S.D. Miss. Mar. 16, 2020) (no burden when materials had already been “previously compiled 

and produced” to others).  

Because the SEC has not otherwise elaborated on the bases for these privileges, RiverHills 

reserves its response(s) subject to the SEC’s specifying to which specific documents and/or 

materials it contends that the purported privileges apply. RiverHills notes that factual information, 

though, is not privileged. Solis v. Bruister, 2012 WL 12829683, at *8 (S.D. Miss. Dec. 26, 2012) 

(“deliberative process privilege does not protect ‘purely factual information’”) (citing Branch v. 

Phillips Petroleum Co., 638 F.2d 873, 882 (5th Cir. 1981)). 

VI. CONCLUSION 

RiverHills properly issued and delivered its subpoena duces tecum on March 29, 2022. The 

SEC has asserted boiler-plate objections and refused to produce responsive materials. Pursuant to 

Fed. R. Civ. P. 45, RiverHills asks that the Court grant its Motion to Compel compliance with the 

subpoena. To the extent the Court finds any errors in regard to the substance of the subpoena, 
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RiverHills asks that Court modify the same and order the SEC’s compliance accordingly.  

This, the 12th day of September, 2022.  
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 By:  s/ Michael D. Anderson    

 Walter D. Willson (MSB #7291) 
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 Its Attorneys 
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 Pursuant to MS R USDCTSD ECF Procedures § 4.B., the undersigned counsel certifies 

that, contemporaneously with filing the Memorandum Brief in Support of Motion to Compel, I 

will electronically deliver a filed copy to the General Counsel for the U.S. Securities and Exchange 

Commission, to whom the subject motion is directed and on whom the subpoena was served. 

 This, the 12th day of September, 2022.  

 

   s/ Michael D. Anderson    

 Michael D. Anderson 
/283670 

Case 3:22-cv-00036-CWR-FKB   Document 452   Filed 09/12/22   Page 30 of 30


