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Mills v. Trustmark, et al., Civil Action No. 3:19-cv-941-CWR-FKB] 

 

 

ALYSSON MILLS, IN HER CAPACITY  

AS RECEIVER FOR ARTHUR LAMAR  

ADAMS AND MADISON TIMBER  

PROPERTIES, LLC  

 

   Plaintiff, 

                     

    

 v.    

       

 

TRUSTMARK NATIONAL BANK;  

BENNIE BUTTS; JUD WATKINS;  

SOUTHERN BANCORP BANK; and 

RIVERHILLS BANK 

 

   Defendants. 

 

 

 

Civil Action No. 3:19-cv-941-CWR-FKB 

 

Arising out of Case No. 3:18-cv-252-CWR-

FKB, Securities and Exchange Commission 

v. Arthur Lamar Adams and Madison 

Timber Properties, LLC 

 

 

Hon. Carlton W. Reeves, District Judge 

Hon. F. Keith Ball, Magistrate Judge 

 

 

______________________________________________________________________________ 

RIVERHILLS BANK’S REPLY BRIEF TO THE U.S. SECURITIES AND EXCHANGE 

COMMISSION’S RESPONSE IN OPPOSITION TO RIVERHILLS’S MOTION TO 

COMPEL COMPLIANCE WITH SUBPOENA DUCES TECUM 

______________________________________________________________________________ 

 In accordance with L.U.Civ.R. 7(b)(2) and (b)(4), Defendant RiverHills Bank submits its 

Reply Brief to the U.S. Securities and Exchange Commission’s Response in Opposition [Doc. 

474; 475] to RiverHills’s Motion to Compel [Doc. 451; 452].
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I. INTRODUCTION 

As set forth in RiverHills’s Response to the SEC’s related motion for extension of time 

[Doc. 466], the Court should disregard the SEC’s Response [Doc. 474; 475] to the Motion to 

Compel as untimely. See, [Doc. 473, pgs. 9-11]. But even considering the SEC’s arguments, the 

running theme is that the agency contends it should have carte blanche immunity from responding 

to subpoenas (which is not the law). The Court should grant RiverHills’s Motion to Compel. 

II. REBUTTAL ARGUMENTS 

A. Points the SEC fails to address. 

Before addressing what the SEC does say, RiverHills will first outline what the agency 

does not say. There are several points in the Motion to Compel the SEC ignores: 

▪ Fundamental Rule of “Right to Every Man’s Evidence”: The SEC does not address 

RiverHills’s argument regarding the application of the “fundamental maxim” of the “Right to 

Every Man’s Evidence,” which Courts have applied to a federal agency subject to a federal-court 

subpoena. [Doc. 452, pgs. 6, 22] (citing Exxon Shipping Co., 34 F.3d at 779). 

▪ Offer to Pay Costs of Production: The SEC argues that “courts must be sensitive to the 

nonparty’s compliance costs,” [475, pg. 10], without addressing that RiverHills has offered several 

times (and continues to offer) to pay the reasonable costs associated with having to search for and 

produce responsive materials. See, [451, pg. 4]; [451-1, pg. 4]; [451-3, pg. 4]; [452, pg. 20]. 

▪ Statutory Analysis Reflecting Congressional Intent that Agencies Avoid Withholding 

Documents from the Public: RiverHills outlines the history of the “Housekeeping Statute” and the 

Freedom of Information Act (“FOIA”), as well as even the SEC’s own disclosure regulations. 

[Doc. 452, pgs. 9-18]. The reason for walking through that history was to show that Congress has 

continually expressed its intent that federal agencies should not withhold their records absent a 

cognizable privilege. The SEC is dismissive of that history, relegating it to a footnote. [Doc. 475, 
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pg. 16 n.11]. RiverHills plainly acknowledges this is not a FOIA claim. RiverHills uses this 

disclosure analysis simply to rebut the agency’s contention that—for some reason—its “statutory 

mission” should never be “disrupt[ed]” by document requests from the public. [Doc. 475, pg. 4].  

▪ Sufficiency of Requesting Categories of Documents Under Rule 45: The SEC argues 

that RiverHills’s subpoena is “overbroad,” see [Doc. 475, pg. 26], without addressing the 

authorities cited that Rule 45 authorizes requests for documents by “matter or issue.” See, [Doc. 

452, pg. 9]. RiverHills did attempt in good-faith to narrow the requests. See, [Doc. 451-1, pg. 2]; 

[Doc. 451-8]. But the SEC refused to provide any insight into the types of responsive documents 

and communications the agency possesses so as to assist in narrowing the requests. Moreover, the 

SEC’s response shows that the agency is not confused about which materials RiverHills is seeking: 

“The SEC’s investigative file contains approximately 1,652 folders and over 43,500 files, 

consisting of approximately 56 gigabytes of data. With respect to email alone, there is at least 3.36 

gigabytes of data.” [Doc. 474-3, pg. 3] (Delfino Decl.). Ergo, the requests are not so “broad”1 that 

the SEC cannot figure out what is being asked of it. See, Ghandi, 74 F.R.D. at 124-125.  

▪ Controlling Standard is Rule 45: the SEC acknowledges that the appropriate standard 

for reviewing the subpoena is Fed. R. Civ. P. 45. [Doc. 475, pgs. 7-8]. 

B. Law-Enforcement Privilege does not apply. 

The SEC again asserts a general claim of “law-enforcement privilege” without providing 

any indication of which specific documents the agency contends are privileged. First, this is not a 

privilege that the SEC enjoys within this circuit. “[I]n the Fifth Circuit, the law enforcement 

privilege is limited to investigative files in ongoing criminal investigations.” United States v. 

 
1 See, e.g., In re Special, 608 F. Supp. 538, 543 (S.D. Ind. 1985) (rejecting “broad” objection because 

“[a]lthough the Movant asserts that the production of documents relating to transactions in which his clients 

were ‘indirectly’ involved may require him to use his discretion …, he does not claim that he is unable to 

identify the documents in his possession which are to be produced pursuant to the subpoena.”).  
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Charles, 2008 WL 5172587, at *2 (W.D. La. Dec. 9, 2008) (emphasis added). The agency has 

only civil enforcement authority, not criminal enforcement authority. [Doc. 452, pg. 4]. 

The SEC contends that the law enforcement privilege extends to civil investigations as 

well. The Fifth Circuit, however, describes the privilege more narrowly than have 

some circuits, stating that the privilege “probably would not” protect documents pertaining 

to “people who may have violated only civil provisions.” U.S. Dep’t of Homeland Sec., 459 

F.3d at 571. 

 

S.E.C. v. Cuban, 2013 WL 1091233, at *8 n.10 (N.D. Tex. Mar. 15, 2013). 

Although the agency attempts to tie its investigation to the USAO by stating that they “are 

also both pursing active litigations against individuals and entities involved with the Madison 

Timber scheme,” [Doc. 475, pg. 13], it is unclear how that helps the agency. See, S.E.C. v. Yorkville 

Advisors, LLC, 300 F.R.D. 152, 161–62 (S.D.N.Y. 2014) (“Although the SEC asserts a privilege 

it denominates as the intergovernmental investigative privilege [with the FBI], the SEC has not 

cited any cases defining or discussing the putative privilege.”). 

Assuming the SEC could invoke the privilege, the SEC attaches two declarations as support 

for the SEC’s assertion that disclosure would “interfere with an ongoing investigation.” [Doc. 474-

2] (Countryman Decl.); [Doc. 474-3] (Delfino Decl.). The SEC’s declarations are not new: 

In its brief and supporting affidavits, the [SEC] argues that releasing the documents will 

reveal information identifying individuals under investigation, permit individuals to craft 

their testimony in the parallel criminal proceeding, and allow individuals to thwart 

investigative efforts. (Johnson Decl. ¶¶ 21–23; Grupe Decl. ¶¶ 16–20). The SEC argues 

that releasing the information “could interfere with ongoing law-enforcement 

investigations.” (Murphy Decl. ¶ 4.) 

 

S.E.C. v. Chakrapani, 2010 WL 2605819, at *6 (S.D.N.Y. June 29, 2010). In Chakrapani, the 

district court found that the SEC had not “met its burden in establishing that the requested 

documents [] are protected by the law-enforcement privilege” for much of the same reasons that 

the Court should reject the SEC’s arguments in this case: 

The government’s and the SEC’s arguments prove unpersuasive in the context of this case. 

Because Stephanou is a known cooperator, there is no concern about revealing his identity. 
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As for other potential informants or cooperators, their names can be redacted out of the 

documents. The concern that other subjects or potential subjects of the government and 

SEC’s ongoing investigation may flee or conceal assets is also unpersuasive. Not only can 

their names be redacted from the documents, but they are likely to have already recognized 

the implications that flow from Stephanou’s very public cooperation. The SEC and 

government have pursued charges against a number of defendants related to the 

alleged insider trading scheme at the heart of this action…. If these associates wanted 

to flee or conceal assets, they presumably would have already done so. 

 

Finally, the argument that releasing this information will thwart investigative efforts or 

Contorinis’s truthful testimony is implausible. The protection afforded by the law 

enforcement privilege is somewhat weaker ... with respect to withholding simple 

interview materials, as contrasted with confidential law enforcement methods and 

tactics.” [citation omitted] Second, … even assuming for the sake of argument that 

Contorinis would craft his testimony or falsely testify in his criminal trial, the Court 

does not believe that possessing the documents for a longer period of time will have a 

significant effect on how well he can craft or lie. 

 

While that statement may in fact be true, such purely tactical concerns are not a 

recognized basis for withholding otherwise discoverable documents under the law-

enforcement privilege. The Court, furthermore, is not particularly moved by the 

government’s plight in this context. Surely, the government was well aware of the 

discrepancy between the civil and criminal discovery rules when it, along with the 

SEC, chose to initiate parallel proceedings against Contorinis. Before doing so, the 

government and SEC could have engaged in a cost-benefit analysis that weighed the 

benefits of simultaneously initiating civil and criminal proceedings against the cost of 

possibly losing the government’s tactical discovery advantage in the criminal case. 

 

Chakrapani, 2010 WL 2605819, at *6–7. See, S.E.C. v. McGinnis, 2015 WL 13505396, at *7 (D. 

Vt. Jan. 13, 2015) (“Merely asserting ‘that releasing the information “could interfere with ongoing 

law-enforcement investigations”’ is not sufficient to demonstrate that the privilege applies.”).  

 All of these considerations apply in this case. As the SEC recognizes, Adams—the primary 

perpetrator of the scheme—confessed in April 2018. The enforcement action against him was 

brought at the same time, and the criminal prosecution against Adams has been concluded for 

years. [Doc. 474-3]. This case has been publicized multiple times in the media. It would be naïve 

to believe that any of Adams’s recruiters and/or alleged accomplices are unaware of the SEC’s, 

and for that matter the FBI’s and USAO’s, investigations and enforcement actions. The SEC has 

brought enforcement actions against Adams, Wayne Kelly, Michael Billings, and William 
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McHenry, not to mention the subpoenas it served on third parties and statements under oath from 

witnesses.  The USAO is or has criminally prosecuted Adams, McHenry, Jon Seawright, and Brent 

Alexander.  The Receiver regularly posts status reports on her website, which identifies dozens of 

persons or entities from whom she has sought or is seeking restitution, disgorgement, or damages. 

As the Fifth Circuit has reiterated, “the law enforcement privilege is bounded by relevance and 

time constraints.” In re U.S. Dep’t of Homeland Sec., 459 F.3d 565, 571 (5th Cir. 2006). Types of 

information the privilege does not protect “include[e] documents pertaining to: (1) people who 

have been investigated in the past but are no longer under investigation, (2) people who merely 

are suspected of a violation without being part of an ongoing criminal investigation, and (3) people 

who may have violated only civil provisions.” Id. (further noting that “[e]ven the files of active 

law enforcement agencies lose their privileges after particular investigations become complete).  

 Just as the SEC did in Chakrapani, the agency summarily claims its “[i]nvestigation into 

the Madison Timber scheme is continuing[,]” [Doc. 475, pg. 13], which the SEC supports with 

declarations that simply reiterate the same conclusory statements. [Doc. 474-3]. RiverHills asks 

the same question it posed to the SEC in their previous discussions: what are you investigating? 

During the high-profile Congressional hearings into the SEC’s handling of the Bernie 

Madoff scheme,2 its general counsel argued that the SEC was not required to produce its records 

even to Congress because “the Madoff investigation was ongoing” (despite Madoff having already 

confessed). Id. In response, the Committee Chairman noted that the SEC has a “culture [and] 

mentality” that enforcement proceedings can “just [lie] around with no action having been taken” 

for years just to claim some vague executive “privilege.” Id. Rep. Eric Ackerman added the SEC 

 
2 Held before the U.S. House of Representatives’ Committee on Financial Services on February 4, 2009, 

the hearings were titled: “Assessing the Madoff Ponzi Scheme and Regulatory Failures.” A transcript of 

the hearing is public record available at: https://www.govinfo.gov/content/pkg/CHRG-

111hhrg48673/html/CHRG-111hhrg48673.htm. See also, https://youtu.be/ZGsTG-MaJjY (video). 
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was “fumbl[ing] through make-believe answers [the SEC has] concoct[ed] and attribute[s] to 

Executive privilege[.]” Id.3  

Today is no different. The SEC makes conclusory statements about “ongoing 

investigations” despite the fact that Adams confessed to the scheme four (4) years ago. The SEC 

is simply using the magic words of “law-enforcement privilege” to avoid its obligation to produce 

records in response to a valid subpoena. Even if the privilege did apply, it is still qualified. And 

the “relevance and time constraints” of this action (which are analogous to Chakrapani) dictate 

that a balancing of “the government’s interest in confidentiality against the litigant’s need for the 

documents” support disclosure here. Hernandez, 2020 WL 5412486, at *2. 

Indeed, the SEC gives no credit to those balancing considerations cited by RiverHills that 

the Court should “tak[e] into account alternatives such as producing the documents at issue subject 

to a protective order or redactions.” Ramirez v. Clinton, 2010 WL 11646629, at *4 (D. Minn. June 

18, 2010). The SEC argues that “sensitive information” would still need to be redacted “even with 

the existence of a protective order.” [Doc. 475, pg. 24]. One of the examples the SEC uses as this 

“sensitive information” is the “names of victims of the fraud.” Id. Yet the agency ignores that the 

same information has already been produced and subjected to the protective order. Accordingly, 

the SEC offers no solid reasons that the government’s confidentiality interests cannot be balanced 

to support some form of production in this case.  

C. The SEC is not “immune” from discovery.  

The SEC argues that “[i]mmunity protects the government not only from liability but also 

from discovery.” [Doc. 475, pg. 15]. The agency then cites a few cases regarding qualified 

immunity which the SEC contends supports that proposition.  See, e.g., Harlow v. Fitzgerald, 457 

 
3 See also, The Washington Post, “SEC Evasion on Madoff Infuriates Lawmakers” (February 4, 2009), 

http://voices.washingtonpost.com/economy-watch/2009/02/madoff_whistleblower_sec_blew.html. 
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U.S. 800, 817-18 (1982); Kelly v. Syria Shell Petroleum Dev. B.V., 213 F.3d 841, 849 (5th Cir. 

2000). But in discussing those cases, SEC distorts why the Courts addressed the costs of discovery. 

Akin to an Iqbal/Twombly analysis, those cases were explaining why the “preliminary” issue of 

immunity should be decided before discovery, not that the agency is completely immune: 

Accordingly, when FSIA immunity has been claimed, unlimited jurisdictional discovery 

is not permitted as a matter of course. Instead, it “should be ordered circumspectly and only 

to verify allegations of specific facts crucial to an immunity determination”. … As stated, 

“discovery ... should be limited to only that which is necessary to determine the 

preliminary jurisdictional issue”. 

 

Kelly, 213 F.3d at 849 (emphasis added). When a federal agency raises qualified immunity from 

liability, Kelly directs the immunity issue should be resolved prior to any other discovery. The 

immunity cases discuss the “costs of litigation” as one of the underlying justifications for the 

timing of the immunity determination on liability. There is little reason to incur those costs in a 

case that will be dismissed (regardless of what the discovery shows). But that is not the issue here.  

Moreover, if the SEC were correct in its reasoning, then the Court’s analysis could simply 

stop at saying the SEC is “immune” from discovery. Period. There would be no reason to go any 

further if the agency has immunity. But the authorities cited by RiverHills show the opposite is 

true. Courts recognize that a nonparty federal agency does not have “immunity” from producing 

discovery in response to a federal-court subpoena: “[N]early every court faced with this issue has 

determined that sovereign immunity does not insulate a federal agency from complying with 

a Rule 45 subpoena.” In re Vioxx Prods. Liab. Litig., 235 F.R.D. 334, 343 (E.D. La. 2006) 

(emphasis added) (further noting that many courts have “explicitly and implicitly held that federal 

agencies cannot claim sovereign immunity to avoid compliance with third-party subpoenas.”).  

D. The Subpoena seeks relevant evidence.  

In all due respect, the SEC is in no position to argue relevancy. Even if it has reviewed the 

thousands of pleadings filed in the consolidated actions (which include dispositive motions), it 
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does not have the benefit of thousands of pages of discovery responses of the parties, including 

the Receiver’s, which reveal additional legal and factual issues. First, the Receiver’s claims against 

all of the consolidated defendants are based in some degree on the theory that they “knew or should 

have known” about the scheme. The SEC’s investigative file would show not just what the SEC 

knew about the scheme (and when); the file would likely show what other third parties also knew 

at certain times. Depending on what communications the SEC has had with (or documents it has 

received from) investors, the file may help narrow investor-discovery that the Receiver has 

adamantly opposed. At its base, the SEC’s argument that its file would contain “marginally 

relevant” evidence is without merit. 

Second, in support of its “marginally relevant” argument, the SEC cites Anwar v. Fairfield 

Greenwich Ltd., 297 F.R.D. 223, 227 (S.D.N.Y. 2013), [Doc. 475, pg. 13], which is easily 

distinguishable. In Anwar, the litigants sought to compel deposition testimony from two SEC 

witnesses. Id. The district court found that the depositions would not be as relevant in the case 

because “the Defendants have previously received extensive disclosures concerning the issues they 

seek to pursue with the SEC witnesses.” Id. “For example, they have had the benefit of the detailed 

report of the SEC’s Inspector General. The SEC also has evidently furnished the Defendants with 

the testimony and notes of all of the individuals that the Inspector General contacted, including, 

apparently, Lamore and Suh.” Id. Unlike in Anwar, the SEC has produced only 4 pages of records. 

The SEC cannot legitimately argue that any other possible records would be “marginally relevant.”  

Third, the SEC misses the point of the comparative-fault analysis. Every case cited by the 

SEC on this issue involves immunity from liability based on the discretionary-function exception. 

See, [Doc. 475, pg. 13 n.10]. RiverHills does not dispute that the agency can bring enforcement 

actions “in its discretion.” Id. at pg. 12 n.9. Immunity from liability is not the issue: 
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Fault and liability are not synonyms. “Fault” is defined by § 85–5–7 as “an act or 

omission.” Immunity from liability does not prevent an immune party from acting or 

omitting to act. Rather, immunity shields that party from any liability stemming from that 

act or omission. There is nothing logically or legally inconsistent about allocating fault but 

shielding immune parties from liability for that fault. 

 

Mack Trucks, Inc. v. Tackett, 841 So. 2d 1107, 1114 (Miss. 2003). Using the Madoff scheme again 

as the example, the Office of Inspector General (“OIG”) for the SEC was tasked with figuring out 

why the agency had not uncovered that Ponzi scheme sooner. The OIG released its 477-page report 

on August 31, 2009, which “describes in detail the SEC’s failed multi-year investigation of 

Madoff’s Ponzi scheme[.]” Baer v. United States, 722 F.3d 168, 171 (3d Cir. 2013) (reviewing 

OIG report).4 The “OIG investigation found that” even though “the SEC received numerous 

substantive complaints since 1992 that raised significant red flags concerning” Madoff’s Ponzi 

scheme, “they never took the necessary and basic steps” to uncover it. Id. “[The OIG] also found 

that had these efforts been made with appropriate follow-up, the SEC could have uncovered 

the Ponzi scheme well before Madoff confessed.” Id.5 Like in the OIG report discussed in Baer, 

what the SEC knew can be relevant to explain the whole story (regardless of immunity).6  

RiverHills should be able to argue to the jury that if the SEC (and other government 

agencies) did not believe they had sufficient information to bring an enforcement action, the fact-

finder may draw an inference that RiverHills acted reasonably within the limited amount of time 

and information the bank possessed on Adams. The SEC argues its acts/omissions could not be 

relevant because RiverHills was “differently situated than the SEC[.]” [Doc. 475, pg. 14]. The 

 
4 See, SEC, Office of Investigations, Investigation of Failure of the SEC to Uncover Bernard Madoff’s 

Ponzi Scheme, Report No. OIG-509 (2009), https://www.sec.gov/files/oig-509.pdf.  
5 After the OIG report was published, the Senate Banking Committee Chairman issued a statement that the 

SEC had sufficient information in 1992 to bring “a quick end [to] Bernie Madoff’s Ponzi scheme.” See, 6 

NO. 9 Sec. Litig. Rep. 9 (2009). Yet “because the SEC failed to do its job, Madoff stole $50 billion.” Id. 
6 United States v. Charles, 2008 WL 5172587, at *2 (W.D. La. Dec. 9, 2008) (“cloak[ing] in 

secrecy any investigative technique” might “seem felicitous to zealous and well-meaning officers of the 

law, but it misconceives the indispensable role of daylight in our system of justice”). 
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SEC is correct in one sense: the entire “mission of the SEC is to protect investors[.]”7 So the SEC 

was “situated” with the “incentives and resources” to stop Adams due to its mission to “protect 

investors.” [Doc. 475, pg. 14]. Accordingly, the SEC’s file plainly contains relevant evidence. 

E. Governmental “concerns” are addressed by Rules of Civil Procedure. 

The SEC argues that courts “must properly accommodate” the agency’s “legitimate 

concern” for government operations and the “potential cumulative effect” of “individual 

subpoenas.” [Doc. 475, pgs. 16-17]. First, RiverHills notes that this is essentially another argument 

on why the agency believes it should be totally immune from subpoenas. Second, the SEC leaves 

out a pertinent quote from Exxon Shipping on this issue. [Doc. 475, pg. 16]. The appellate court 

did “acknowledge the government’s serious and legitimate concern[.]” Exxon Shipping Co., 34 

F.3d at 779. But then the Court immediately says: “However, we are confident that district courts 

can, and will, balance the government’s concerns under the general rules of discovery.” Id. 

In other words, there is no reason the agency’s “concerns” cannot be addressed by simple 

application of the Federal Rules of Civil Procedure. The agency’s argument against the 

“cumulative effect” of subpoenas—that might be served outside of this action—is addressed by 

the fact that a subpoena to the SEC will not be proportional to the needs of every case. See, Fed. 

R. Civ. P. 26(b)(1). But as RiverHills notes—and which the SEC does not dispute—the evidence 

sought through this discovery is more than proportional to the needs of this case, since RiverHills 

is having to defend itself against a $100-million-dollar+ suit for damages. [Doc. 452, pg. 6].  

F. The SEC has not established an “Undue Burden.”  

Most of the arguments raised under the SEC’s “undue burden” analysis are addressed 

supra. However, RiverHills will address the agency’s general claim that responding to the 

 
7 https://www.sec.gov/about.shtml  
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subpoena would be “unduly burdensome.” As noted originally, the SEC has not provided any of 

the information necessary for properly evaluating an undue-burden objection. [Doc. 452, pg. 20] 

(citing indications of “money, time, work-hours, or other cost[s]”). The only “indications” the SEC 

has supplemented through its response are: (1) the size of its investigative file (56 gigabytes of 

data) [Doc. 474-3, pg. 3] (Delfino Decl.); and (2) Delfino’s declaration that compliance with 

subpoena will “interfer[e] with the work of the Commission.” Id. at 4. The SEC also argues 

generally that “reviewing documents for privilege is time-consuming[.]” [Doc. 475, pg. 19]. None 

of these assertions shed light on “the nature of burden” and, in fact, belie the claim of burden.8  

 The documents are organized into electronic folders. No doubt the folders are labeled.  

Although the agency makes general “time-consuming” arguments, the SEC does not offer any 

estimate as to the amount of time that might actually be needed. See, Ghandi, 74 F.R.D. at 124 

(rejecting FBI’s generalized “burdensome” argument that subpoena would be “time consuming”). 

The SEC does not state how many staff members it can devote to the document review, but the 

agency’s declaration shows that a “team” may be available (which might lower the “burden”). 

[Doc. 474-3, pg. 4]. The SEC does not state which document-review steps may be needed. For 

example, if the SEC maintains separate files on privileged and non-privileged information as it 

receives documents, the “burden” may be less. The SEC does not address RiverHills’s argument 

that having to produce documents the agency has already “previously compiled and produced” 

means there is no burden. [Doc. 452, pg. 27]. Finally, as noted supra, the SEC ignores RiverHills’s 

 
8 Jackson Mun. Airport Auth. v. Bryant, 2017 WL 6520967, at *2 (S.D. Miss. Dec. 19, 2017) (Ball, Mag. 

J.) (“Legislators have failed to provide the required evidence in support of such a claim.”) (citing Heller v. 

City of Dallas, 303 F.R.D. 466, 490 (N.D. Tex. 2014) (“A party resisting discovery must show specifically 

how each ... document request is overly broad, unduly burdensome, or oppressive … by submitting 

affidavits or offering evidence revealing the nature of the burden.”)). 
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having offered to cover the costs that can be reimbursed for the agency. For all of these reasons, 

the SEC has failed to show how compliance with the subpoena would create an “undue burden.”  

G. The SEC has not established applicable “privileges.” 

With respect to the SEC’s remaining “privileges” arguments, RiverHills again notes that it 

cannot test the validity of these privileges since the agency still has not stated which specific 

materials the SEC contends each specific privilege applies. The only response the SEC gives to 

this point is that the “assertion does not help RHB as it shows that RHB is seeking to impose a 

significant burden on the SEC.” [Doc. 475, pg. 19 n.14]. To be clear, it is not RiverHills that 

“imposes” this burden on the SEC; it is the Rules of Civil Procedure. See Fed.R.Civ.P. 45(e)(2)(A).  

Other than making this one argument, the SEC simply walks through the definitions of the 

(1) attorney work-product doctrine; (2) attorney-client privilege; and (3) deliberative-process 

privilege. [Doc. 475, pgs. 19-20]. RiverHills knows the legal meanings of the privileges. RiverHills 

does not know, though, which documents the SEC thinks are privileged. The SEC points to certain 

subpoena requests that could “call for the production” of some materials to which the purported 

privileges apply. Id. But the agency does not contend that everything requested will be privileged, 

nor address that the privileges do not protect “purely factual information.” [Doc. 452, pg. 27]. 

H. Procedural arguments: The SEC’s Response is untimely, not RiverHills’s.  

The SEC again reasserts its argument that RiverHills “failed to file its Motion to Compel 

within the deadline imposed by the Case Management Order[.]” [Doc. 475, pg. 7]. This is the same 

dispositive-response argument the SEC attempted to bring before the Court in the agency’s 

purported “Motion for Extension of Time to Respond to Motion to Compel” [Doc. 466]. In rebuttal 

here, RiverHills adopts its arguments set forth in response to that Motion. See, [Doc. 473].  
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I. The SEC’s 45(d)(2)(B) Objections were untimely (and now waived). 

According to the SEC, the subpoena was not considered “served” until “SEC headquarters” 

received the subpoena on April 4, 2022. [Doc. 475, pg. 7]. Yet the SEC’s own evidence shows that 

the subpoena was served sixteen (16) days prior on March 30, 2022.9  To “serve” a subpoena under 

Rule 45, the issuing party must “deliver” a “copy to the named person[.]” Fed. R. Civ. P. 45(b)(1).10 

To ensure there were no errors in the “delivery” of the subpoena, RiverHills effectuated service 

using the procedures for serving a complaint on “the United States and Its Agencies,” which 

require: (1) personal service on the local Civil-Process Clerk for the “United States attorney for 

the district where the action is brought”; (2) delivery via certified mail to the Assistant Attorney 

General for Administration under the Justice Management Division in Washington, D.C.;11 and 

(3) delivery via certified mail to the agency’s Office of the General Counsel. See, Fed. R. Civ. P. 

4(i). 

The rule requires service on the Department of Justice (“DOJ”) because the DOJ (through 

the local U.S.A.O.) generally retains the exclusive authority to represent U.S. Agencies. See, 28 

U.S.C.A. § 516. See also, United States v. Santee Sioux Tribe of Nebraska, 135 F.3d 558, 562 (8th 

Cir. 1998). Accordingly, when RiverHills personally served the Civil-Process Clerk for the U.S. 

Attorney’s Office for the Southern District of Mississippi on March 30, the SEC—as an agency—

was personally served for purposes of “delivery” of the subpoena under Rule 45(b)(1).  

 
9 In its Motion to Compel, RiverHills inadvertently quoted the date that the subpoena was executed (March 

29) as opposed to the date of service (March 30). 
10 Wells Fargo Bank NA v. Wyo Tech Inv. Grp. LLC, 2019 WL 3208114, at *3 (D. Ariz. July 16, 2019) 

(construing “delivery” to mean a “manner of service reasonably designed to ensure actual receipt of [the] 

subpoena”); Bland v. Fairfax Cnty., Va., 275 F.R.D. 466 (E.D. Va. 2011) (noting growing number of courts 

find plain language of Rule 45’s “delivery” requires less than “service” under Rule 4). 
11 This is the representative of the Attorney General of the United States authorized to accept, inter alia, 

copies of subpoenas served under the Federal Rules of Civil Procedure. See, 28 C.F.R. § 0.77(f).  
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But even if “delivery” was not completed by virtue of that personal service, the SEC’s 

argument that the subpoena was not “delivered” until April 4 still fails. As the agency 

acknowledges, RiverHills mailed the subpoena to “SEC headquarters” on March 30. [Doc. 474-1] 

(Greig Decl.). The Rules of Civil Procedure have adopted the “Mailbox Rule,” 12 which means that 

when a paper may be served by mail, “service is complete upon mailing[.]” Fed. R. Civ. P. 

5(b)(2)(C) (emphasis added). Thus, the date of service is when RiverHills dropped the subpoena 

in the mail (March 30). As a result, the SEC’s April 15 written objections were not sent within “14 

days after the subpoena [was] served.” 

J. Final Rebuttal Points 

▪ “The subpoena contains no temporal limitations.” [Doc. 475, pg. 1].  

 

➢ RiverHills advised the SEC the bank would limit the scope of the subpoena if the 

agency could provide a timeline of its investigation. [Doc. 451-8]. The SEC rejected 

this proposal saying, “The SEC is not required to create a timeline of ‘key points.’” 

[Doc. 451-9] (hence no limitation).  

 

▪ SEC “ask[ed] repeatedly that RHB narrow the document requests[.]” [Doc. 475, pg. 2].  

 

➢ RiverHills tried. The SEC refused to cooperate beyond the 4 pages. [Doc. 451-1]. 

 

▪ The SEC “cannot simply provide the requested documents. It would need to conduct 

privilege reviews and possibly provide privilege logs.” [Doc. 475, pg. 3].  

 

➢ The SEC was already required to do this under Rule 45(e)(2)(A).  

 

▪ “RHB’s own exhibits undermine [the] claim” that “the SEC continues to withhold the 

documents” produced to the Receiver. [Doc. 475, pg. 6 n.4].  

 

➢ RiverHills reserved the right to compel materials the SEC had produced to the 

Receiver, [Doc. 451-1], and the SEC’s cover letters show there is no basis for 

withholding these documents. 

 

▪ Due to the comparative-fault analysis, “[RiverHills] has a heightened burden to issue a 

narrow and focused subpoena.” [Doc. 475, pg. 15].  

 

 
12 See, e.g., Greene v. WCI Holdings Corp., 136 F.3d 313, 315 (2d Cir. 1998) (“We hold that service 

under Rule 5(b) is accomplished when the envelope is deposited at a post office or in a mail box.”). 
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➢ The SEC cites no authority to support its made-up “heightened burden.” 

 

▪ “RHB’s broad requests provide no indication that it has made any effort to focus on what, 

if any, documents its needs to seek from the SEC[.]” [Doc. 475, pg. 16]. 

 

➢ RiverHills needs the investigative file identified in the Delfino Declaration. [Doc. 

474-3, pg. 3, ¶ 8].  

 

▪ “RHB has done nothing to address the SEC’s legitimate concerns that its government 

resources will be commandeered.” [Doc. 475, pg. 21].  

 

➢ RiverHills continues to offer to pay for all commandeering costs. [Doc. 451, pg. 4]. 

  

▪ “[T]here are alternative sources for many of these documents, as RHB acknowledges.” 

[Doc. 475, pg. 21]. 

 

➢ RiverHills does not acknowledge this. And it would not invalidate the subpoena 

regardless. [Doc. 452, pgs. 22-24].  

 

▪ “RHB has not provided any parameters from which the Court could meaningfully modify 

the Subpoena,” and any “attempts to propose a framework” to “narrow the Subpoena” 

would “be too late.” [Doc. 475, pgs. 21-22 n.15]. 

 

➢ Because the SEC has not elaborated on the types of documents (or applicable 

privileges), RiverHills has been unable to narrow the subpoena beyond categorical 

requests (which are not invalid under Rule 45). Regardless, RiverHills noted that a 

“court should be loath to quash a subpoena if other protection of less absolute 

character is possible,” [Doc. 452, pg. 8], and RiverHills did not wait until its Reply 

to ask the Court to modify the subpoena if there are any errors. [Doc. 451, pg. 4]. 

III. CONCLUSION 

RiverHills asks that the Court grant the relief sought in the Motion to Compel [Doc. 451].  

Respectfully submitted, this, the 14th day of October, 2022.  

     

  

 RIVERHILLS BANK 

 

 By:  s/ Michael D. Anderson    

 Walter D. Willson (MSB #7291) 

 Kelly D. Simpkins (MSB #9028) 

 Michael D. Anderson (MSB #105523) 

 Its Attorneys 
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300 Concourse Boulevard, Suite 200 

Ridgeland, Mississippi 39157 

Post Office Box 131 

Jackson, Mississippi 39205-0131 

Telephone: 601-605-6900 

Facsimile: 601-605-6901 
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