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Baker, Donelson, Bearman, Caldwell & Berkowitz PC (“Baker Donelson”) submits this 

Memorandum of Law in Support of its Response to the Receiver’s Motion for Leave and/or 

Motion to Compel Discovery Responses (collectively, the “Motions”).  See ECF No. 478. 

INTRODUCTION 

The Receiver’s Motions should be denied at the threshold as untimely and procedurally 

barred.  First, the subject discovery requests were served on August 2—long after the June 17 

deadline for serving such requests and in violation of Paragraph 5(a) of the CMO.  Second, the 

Receiver moved to compel on October 19—long after the Phase I discovery deadline of August 

31.  Third, the Receiver then belatedly moved for “leave” to serve those already-served requests 

without conferring with defense counsel, meeting with the Court, or otherwise heeding the 

requirements of Paragraph 6 of the CMO.  Fourth, the Receiver’s interrogatories far exceed the 

50-interrogatory limit in Paragraph 5 of the CMO.  Those procedural defects suffice to resolve 

the Receiver’s Motions.  But even if the Court were to consider the Motions on the merits, the 

result would be the same. 

Motion for Leave.  The CMO instructs that its terms and deadlines “can be modified 

only by order of the Court on a showing of good cause.”  CMO at 1.  The Receiver has not 

shown good cause because she has no excuse for her failure to timely comply.  The discovery 

requests at issue seek information about what Baker Donelson learned about Adams and 

Madison Timber after April 2018, when Adams turned himself in and the Ponzi scheme 

collapsed.  Baker Donelson objected to providing any such information in response to the 

Receiver’s first set of discovery requests in April 2022.  The Receiver had ample time to serve 

new requests before the June deadline or file a motion before the August deadline.   

Motion to Compel.  The Receiver’s discovery requests concern events after the Ponzi 

scheme collapsed in April 2018.  Any such information is irrelevant to the Receiver’s theory of 
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liability that Baker Donelson somehow helped grow the Madison Timber fraud.  The Receiver 

now suggests a new theory of liability—that Baker Donelson ratified Alexander and Seawright’s 

actions.  But the Receiver never made such an allegation in her Amended Complaint, and 

Mississippi law does not support it.  In addition, any such discovery is not proportional to the 

needs of the case, especially because the requested communications after April 2018 are 

privileged. 

FACTUAL BACKGROUND 

 The discovery requests at issue here are the latest in a string of requests propounded by 

the Receiver.  On February 22, 2022, the Receiver propounded her first set of discovery requests 

on Baker Donelson.  Her requests comprised 33 interrogatories, 29 requests for production, and 

30 requests for admission.  Baker Donelson timely responded on April 21, 2022.  In its 

responses, Baker Donelson provided voluminous information but objected to any of the requests 

that sought documents or information created or received after April 18, 2018.  Baker Donelson 

supplemented its responses on May 13 and July 22, 2022.  Baker Donelson also produced 

tranches of documents on April 21, May 12, June 8, and June 9, 2022.   

 On June 17, 2022—the deadline under the CMO for serving written discovery—the 

Receiver served a second set of discovery requests on Baker Donelson.  Baker Donelson timely 

responded on July 18, 2022.  The firm produced more files and tranches of documents on August 

5, August 17, and September 14, 2022. 

 All told, Baker Donelson produced 13,751 documents spanning 30,990 pages.  That 

production includes responsive documents from a firm-wide search of all firm custodians, using 

agreed-upon search terms after exhaustive consultation and negotiation with the Receiver’s 

counsel.   
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 While the parties had many cooperative discussions about discovery, there was no 

discussion before the Receiver served the untimely discovery that is the subject of this motion.  

On August 2, 2022, after the deadline for serving discovery requests, the Receiver propound her 

third set of discovery requests.  In these untimely requests, the Receiver demands to discover 

what the firm learned about Madison Timber in the weeks and months after Lamar Adams 

turned himself in and admitted his fraud to the public.  On September 1, 2022, Baker Donelson 

timely objected.   On September 14 and October 5, 2022, though, Baker Donelson supplemented 

its responses and responded in significant part.  Baker Donelson also provided another document 

production.    

 The written discovery fully substantiates Baker Donelson’s defense that it did not know 

about or authorize any investment activities in Madison Timber and that Brent Alexander and 

Jon Seawright acted without the firm’s imprimatur, through their separate, personally owned 

LLC.  Dissatisfied, the Receiver now moves to compel further responses to Interrogatories Nos. 

35, 36 and 37 and Requests for Production Nos. 34, 35, and 36, which seek to inquire into 

communications with Baker Donelson’s Board of Directors after Madison Timber’s fraud was 

publicly revealed.  

I. THE MOTIONS SHOULD BE DENIED AS UNTIMELY AND PROCEDURALLY 
DEFECTIVE. 

The Court should deny the Motions because of their numerous procedural defects.  The 

discovery requests were served after the deadline.  The motion to compel was filed after the 

deadline.  The motion for leave was filed without a meet-and-confer between counsel or a 

conference with the Court.  And the Receiver had surpassed the number of interrogatories 

permitted by the CMO even before serving the untimely ones.  The Receiver should not be 

allowed to flout the rules the Court imposed on all parties in this consolidated action. 
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A. The Receiver’s Discovery Requests Were Served After the Deadline. 

This Court ordered that “no written discovery may be served after June 17, 2022.”  CMO 

§ 5(a).  The Receiver concedes that her discovery requests were served on August 2, 2022, some 

six weeks after the deadline, and are therefore untimely.  See Mot. 3; Receiver’s Notices of 

Service, ECF Nos. 379 & 380.1 

The Receiver did not seek the Court’s leave before filing her untimely requests.  And 

Baker Donelson did not agree to allow the Receiver to propound discovery requests out of time.  

The Receiver did not even ask Baker Donelson before serving the requests.  In short, the CMO 

barred the Receiver from issuing the discovery requests at issue here.   

Even had the Receiver’s Motion for Leave been filed before the untimely requests were 

served, the motion would fail on its own terms, as explained in Section II.A below.   

B. The Receiver’s Motion to Compel Was Filed After the Deadline. 

The Motion to Compel is untimely.  The CMO states that “[a]ll Phase I discovery must 

be completed by August 31, 2022.”  CMO § 7.  The Court made clear at its recent status 

conference that this August 31 deadline applies to motions to compel.  See L.U. Civ. R. 

7(b)(2)(C) (“A party must file a discovery motion sufficiently in advance of the discovery 

deadline to allow response to the motion, ruling by the court and time to effectuate the court’s 

order before the discovery deadline.”).  The Receiver’s “Motion for Leave” does not seek relief 

from this deadline, and she provides no explanation why this Court should entertain a motion to 

compel filed nearly two months after the deadline.  Absent an extension of Phase I discovery 

                                                 
1 The Receiver’s Notice mislabeled these as her “Second Set of Discovery Requests.”  She 
previously propounded a second set of requests on June 17, 2022, which Baker Donelson timely 
responded to on July 18, 2022. 
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(which the Receiver has opposed) the deadlines set in the Court’s CMO bind all the parties—the 

Receiver included. 

C. The Receiver’s Motion for Leave Violates the CMO’s Procedural Rules. 

 The Receiver’s Motion for Leave did not comply with the CMO’s prescribed procedures 

for discovery motions.  This Court ordered that “before a party may serve any discovery motion, 

counsel must first confer in good faith.”  CMO § 6(a).  But the Receiver never sought to confer 

with Baker Donelson about leave to file her untimely discovery requests.  Rather, the parties 

conferred about a motion to compel Baker Donelson’s responses.  When the Receiver brought 

that dispute before the Court in a pre-motion conference pursuant to CMO Paragraph 6, the 

Court indicated it would deny the motion as untimely and did not address the merits of the 

proposed motion.  The Receiver never suggested at that conference that she would bring a 

motion for leave to serve the untimely requests, and accordingly the Court did not consider any 

such motion on that conference call.   

 The Receiver never sought to meet and confer, much less a pre-motion conference with 

the Court before filing her untimely Motion for Leave to file requests out of time.  Indeed, even 

when the Receiver sought a good faith certificate from Baker Donelson, she indicated only that 

“[t]he Receiver plans to file a motion to compel regarding Baker Donelson’s responses to her 

third set of discovery requests.”  See Ex. A (Oct. 18, 2022 email from K. Amond to B. Graham).   

 The Receiver’s strategy undermines the CMO’s purpose “to avoid the necessity of filing 

written discovery motions where court participation in an informal discussion of the issue might 

resolve” the discovery dispute.  See CMO § 6(a).  Because of the Receiver’s disregard of this 

provision, the parties have not yet had the benefit of the Court’s insight, either on the Motion for 

Leave itself or on the substance of the Motion to Compel (because the Court indicated at the pre-

motion conference that it would deny the Motion to Compel as untimely). 
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D. The Receiver’s Interrogatories Violate the CMO’s Numerosity Rules. 

 “The Receiver may serve no more than 50 interrogatories.”  CMO § 5(a).  She cannot 

“evade the numerical limitation on interrogatories through the device of joining as ‘subparts’ 

questions that seek information about discrete separate subjects.”  Moore v. Jackson Pub. Sch. 

Dist., 2021 WL 6804214, at *1 (S.D. Miss. Dec. 3, 2021) (Ball, M.J.) (quoting Advisory 

Committee Notes to Fed. R. Civ. P. 33(a)).  The Receiver exhausted that limit with Interrogatory 

No. 34, which was part of her (timely) second set of interrogatories, served on June 17, 2022.  As 

described further below, Interrogatory 34 asked for three separate categories of information 

about each of sixteen people. 

 The Rules do not define when subparts are discrete, but courts have warned that 

“[e]xtensive use of subparts, whether explicit or implicit, could defeat the purposes of the 

numerical limit contained in Rule 33(a).”  Erfindergemeinschaft Uropep GbR v. Eli Lilly & Co., 

315 F.R.D. 191, 197 (E.D. Tex. 2016) (quoting Williams v. Bd. of Cnty. Comm’rs of Unified 

Gov’t of Wyandotte Cnty. & Kansas City, Kan., 192 F.R.D. 698, 701 (D. Kan. 2000)).  “To 

determine whether subparts of an interrogatory seek information about discrete separate subjects, 

‘most courts follow the “related question” approach.’”  Moore, 2021 WL 6804214, at *1 

(quoting  Superior Sales West, Inc. v. Gonzalez, 335 F.R.D. 98, 104 (W.D. Tex. 2020)).  “One 

articulation of the related question approach is that ‘subparts of an interrogatory that are logically 

or factually subsumed within and necessarily related to the primary question should not be 

treated as separate interrogatories.’”  Id. (alterations omitted) (quoting Gonzalez, 335 F.R.D. at 

104).  This inquiry, though, is often “tempered by a ‘pragmatic approach’ that asks if an 

interrogatory ‘threatens the purpose of Rule 33 by combining into one interrogatory several lines 

of inquiry that should be kept separate.’”  Erfindergemeinschaft, 315 F.R.D. at 197 (quoting 

Warren v. Bastyr Univ., 2013 WL 1412419, at *1 (W.D. Wash. Apr. 8, 2013)). 
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 More specifically, to determine whether subparts of an interrogatory should be counted 

separately in the numerosity analysis, this Court has endorsed a test that asks whether “the first 

question can be answered fully and completely without answering the second question.”  Moore, 

2021 WL 6804214, at *1 (quoting Gonzalez, 335 F.R.D. at 104); see also Pulchalski v. Franklin 

Cnty., 2017 WL 57143, at *4 (M.D. Pa. Jan. 5, 2017) (“[T]he best test of whether questions 

with[in] a single interrogatory are subsumed or related, is to examine whether the first question is 

primary and subsequent questions are secondary to the primary question.  Or, can the subsequent 

question stand alone?”); Straight Arrow Prod., Inc. v. Mane Choice Hair Sol. LLC, 2021 WL 

4583849, at *3 (E.D. Pa. Oct. 6, 2021) (“[W]here the first question can be answered fully and 

completely without answering the second question, the questions are distinct.”). 

 Here, for each of the sixteen people about whom the Receiver inquires in her 

interrogatory, each question in the interrogatory can be answered fully and completely without 

answering the others.   

 Specifically, the Receiver asks three separate questions: 

(1) the date and substance of his or her dealings with Lamar Adams, Madison 
Timber, or Alexander Seawright;  

(2) his or her position(s) at all relevant times;  
(3) his or her knowledge of any of the facts and transactions alleged in this 

Complaint in this lawsuit.   

Receiver’s Interrogatory No. 34.  And she asks these questions for “each of the Baker Donelson 

Employees.”  The Receiver defines “Baker Donelson Employees” as referring to, at a minimum: 

(1) Kathy Acquilano 
(2) John Beard 
(3) Susan Clement 
(4) Patricia Cloer 
(5) Barry Cockrell 
(6) Janie Jenkins 
(7) Deborah Martinez-Ripka 
(8) Alan McKiernon 
(9) Brett Oeser 
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(10) Lance Rea 
(11) William Reed 
(12) Tim Searcy 
(13) Randy Staggers 
(14) Carter Thompson 
(15) Dawn Pitts Washington 
(16) Tanya Wasser 

Receiver’s Second Set of Discovery Requests to Baker Donelson, Def. No. 4.   

 In other words, the Receiver asks for the date and substance of Kathy Acquilano’s 

dealings with Lamar Adams, Madison Timber, or Alexander Seawright; Kathy Acquilano’s 

positions at all relevant times; and Kathy Acquilano’s knowledge of any of the facts and 

transactions alleged in this Complaint in this lawsuit.  She also asks for John Beard’s dealings 

with Lamar Adams, Madison Timber, or Alexander Seawright; John Beard’s positions at all 

relevant times; and John Beard’s knowledge of any of the facts and transactions alleged in this 

Complaint in this lawsuit—and so on. 

 Each of these questions can be “answered fully and completely” without answering any 

of the others.  Kathy Acquilano’s dealings with Lamar Adams, Madison Timber, or Alexander 

Seawright can be provided fully and completely without answering any other questions.  So can 

Kathy Acquilano’s positions at all relevant times—which the Receiver defined as “January 1, 

2011, through April 30, 2018,” Receiver’s Second Set of Discovery Requests to Baker Donelson 

at 6.  Similarly, John Beard’s dealings can be provided fully and completely without answering 

any other questions.  And so can his positions.   

 As a result, the Receiver’s Interrogatory No. 34 contains 48 distinct subparts—that is, 

three separate questions about sixteen separate employees.  And thus, the Receiver’s 

Interrogatory Nos. 35, 36, and 37 for which she seeks to compel responses really are Receiver’s 

Interrogatory Nos. 82, 83, and 84.  See Rambus, Inc. v. NVIDIA Corp., 2011 WL 11746749, at 

*14 (N.D. Cal. Aug 24, 2011) (“An interrogatory that seeks information (even a single piece of 
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information) about 300 separate products is asking 300 separate questions.”); Willingham v. 

Ashcroft, 226 F.R.D. 57, 59 (D.D.C. 2005) (“[O]nce a subpart of an interrogatory introduces a 

line of inquiry that is separate and distinct from the inquiry made by the portion of the 

interrogatory that precedes it, the subpart must be considered a separate interrogatory no matter 

how it is designated.”). 

 The Receiver argues that the Interrogatory’s “request is basic” and “clearly is aimed at 

discovering which Baker Donelson employees have relevant knowledge so that the Receiver can 

determine who to depose.”  Receiver’s Mot. at 5.  But that is not the test.  Rather, the inquiry is 

whether each subpart is sufficiently distinct that it had to be answered independently of the 

others.  See Pulchalski, 2017 WL 57143, at *4 (“While these interrogatories may share certain 

broad thematic thrusts, we find that the questions nestled within each of these interrogatories are 

logically or factually independent of one another, and, therefore, should count as independent 

interrogatories under Rule 33.”).  Here, the separate subparts had to be—and were—answered 

independently of each other. 

 In the spirit of cooperation, Baker Donelson did provide a response for the employees in 

Receiver’s Interrogatory No. 34, stating their dealings and their positions.  And in the spirit of 

cooperation, it also provided a response to the Receiver’s Interrogatory No. 38, for which the 

Receiver does not move to compel a further response here.  But Baker Donelson should not be 

compelled to go further beyond the 50-interrogatory limit set by the CMO . 

II. THE MOTIONS SHOULD BE DENIED ON THE MERITS. 

A. The Court Should Deny the Motion for Leave. 

 Even had the Motion for Leave been timely filed, it would fail.  The CMO requires “a 

showing of good cause” to serve discovery out of time and states unconditionally that “additional 
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written discovery will not be allowed in the absence of good cause.”  Id.; see also Fed. R. Civ. P. 

16(b)(4) (“A schedule may be modified only for good cause and with the judge’s consent.”).   

 “To show good cause, the party seeking to modify the scheduling order has the burden of 

showing that the deadlines cannot reasonably be met despite the diligence of the party needing 

the extension.”  Squyres v. Heico Companies, L.L.C., 782 F.3d 224, 237 (5th Cir. 2015) (internal 

quotation marks omitted).  Courts in the Fifth Circuit consider four factors when determining 

whether there is good cause: 

(1)  the explanation for the failure to timely comply with the 
scheduling order;  

(2)  the importance of the modification;  
(3)  potential prejudice in allowing the modification; and  
(4)  the availability of a continuance to cure such prejudice. 

 
Id.  The Receiver has not demonstrated any of the four good-cause factors. 

 First, the Receiver has no reasonable explanation for her failure to timely comply with 

the Court’s written discovery deadlines.  Indeed, nowhere in her request “seek[ing] leave to issue 

her third set of discovery request” does the Receiver provide any explanation for her failure to 

comply with the time limits set by the Court.  See Receiver’s Mot. at 3–4.   

 The Receiver amorphously suggests that “litigants almost always need to issue additional 

discovery requests as they learn information throughout a case, and that is the case here.”  

Receiver’s Mot. at 4.  But the Receiver provides no explanation for what information she may 

have learned after the discovery cutoff that led to the particular requests she now seeks to 

propound.  The Receiver states that she needs to issue these new requests because, “[a]s it stands, 

the Receiver has no information about what Baker Donelson knew after April 2018 to support 

her vicarious liability claim.”  Receiver’s Mot. at 4.  But in Baker Donelson’s very first set of 

responses to the Receiver’s first set of discovery requests, the firm objected to the Receiver’s 
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requests to the extent they sought information that post-dated Adams’ arrest in April 2018.   

Baker Donelson made that objection on April 21, 2022—nearly two months before the CMO’s 

deadline for the issuance of discovery requests.   Baker Donelson made this objection to, among 

others, the Receiver’s Request for Production No. 21, see id. at 48—which the Receiver 

“acknowledges” as “duplicative of” one of the requests at issue in her motion.  See Receiver’s 

Mot. at 15 (quoting Receiver’s Request for Production No. 36). 

 Second, the Receiver has not established that her additional discovery requests are 

important.  For the reasons discussed below in Section II.B, the post-April 2018 information the 

Receiver seeks is either nonexistent, irrelevant, or privileged. 

 Third, Baker Donelson would suffer prejudice if the Receiver were allowed to propound 

further written discovery at this stage.  Baker Donelson has cooperated with the Receiver in good 

faith to answer discovery requests and supplement its earlier responses.  At enormous expense 

and effort, over many months, the firm has conducted searches and follow-up searches in 

consultation with the Receiver’s counsel to ensure that all relevant and discoverable Madison-

Timber-related material is captured.  This cooperation was premised in part on an understanding 

that Baker Donelson faced a finite burden in responding to the Receiver’s discovery requests 

because of the CMO’s deadlines.   

 Finally, a continuance would not cure this prejudice.  After all the work it has done 

responding to discovery, Baker Donelson should not now have to conduct further searches and 

burdensome privilege reviews in response to untimely requests.  Had the Receiver included these 

requests, or sought to enforce them, within the original discovery period, Baker Donelson could 

have consolidated any additional searches together with the ones it previously conducted to 

minimize the burden.  That is no longer possible.   
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 Notably, the Receiver has actively opposed the defendants’ request to extend the written 

discovery period.  See Receiver’s Response to Trustmark’s Mot. to Extend Phase I Discovery 

Deadline, ECF No. 453.  The Receiver is subject to the same time limits that apply to the 

defendants.  See Status Conference (Oct. 25, 2022), Tr. 91:7–10 (the Court’s stating it “should 

essentially treat the Receiver like any other litigant that appears before this Court, same duties, 

same obligations, same responsibilities, same benefits, whatever it may be.”). 

B. The Court Should Deny the Motion to Compel. 

The Court also should deny the Motion to Compel on the merits.  The Receiver’s 

discovery requests seek to inquire into Baker Donelson’s Board of Directors’ communications 

after the Madison Timber Ponzi scheme became public in April 2018.  Baker Donelson has 

already produced all Madison-Timber related materials prior to April 2018, which show that the 

Board of Directors knew nothing about Madison Timber or about the Alexander Seawright 

Timber Fund that invested in Madison Timber.  The Receiver’s new requests apparently are 

borne of desperation to find some way to prove the misguided notion that Baker Donelson 

should be held vicariously liable for the entire Madison Timber fund.  The extensive discovery to 

date proves Baker Donelson had no involvement in Madison Timber.  Certainly proof cannot be 

found in documents that post-date the events at issue.  The discovery requests in question target 

information that is either irrelevant, privileged—or simply does not exist.  The Receiver has no 

substantive, good-faith basis for pursuing this post-April 2018 discovery.   

The Receiver now argues, for the first time, Baker Donelson somehow “ratified” Brent 

Alexander and Jon Seawright’s conduct after it learned about that conduct in April 2018.  The 

Receiver never alleged such a claim in her Complaint or Amended Complaint, and there is no 

good-faith legal or factual basis for it.  It is fanciful to suggest Baker Donelson’s management, 

after learning that Madison Timber was a Ponzi scheme and two of its employees were allegedly 
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mixed up in it, would have decided to “ratify” the employees’ actions and make their legal 

exposure its own. 

1. The Receiver Requests Irrelevant Information. 

 The Receiver’s requests do not seek “discovery regarding any nonprivileged matter that 

is relevant to any party’s claim or defense.”  Fed. R. Civ. P. 26(b)(1).  As stated in her Amended 

Complaint, the Receiver’s theory of liability is that “Madison Timber would not have grown 

without Defendants’ encouragement” and that Defendants “assisted” Adams “to sustain a 

singular fraud over many years.”  Amend. Compl., ECF. No. 57 (Case No. 3:18-cv-866), at 1.  

But Adams turned himself in on April 19, 2018, and his scheme collapsed.  The Receiver’s 

disputed requests solely seek discovery after that date.  What Baker Donelson learned about 

Madison Timber after the scheme collapsed cannot plausibly be relevant to the Receiver’s case 

that Baker Donelson somehow “sustained” or “grew” the Madison Timber fraud. 

 The Receiver has taken the same position to block post-2018 discovery directed to her.  

The UPS Store sought discovery of the Receiver’s post-April 2018 communications with 

investors.  The Receiver opposed and took the issue to Judge Reeves.  The Court ruled in the 

Receiver’s favor, declining to compel production of those documents, and reasoning that “[b]y 

the time the Receiver was appointed, the damages to the estate were established” and that “[n]o 

communication between the Receiver and an investor-victim could affect whether the timber 

deeds that Adams forged was a proximate cause of any investor losses.”  Order, Mills v. UPS 

Store, Inc., ECF No. 338 (Case No. 3:19-cv-364), at 3.  As Judge Reeves admonished, 

“‘[d]iscovery is not a license for [a party] to go fishing, and is limited to information that is 

relevant to any party’s claim or defense.”  Id. at 2 (quoting Barnes v. Tumlinson, 597 F. App’x 

798, 799 (5th Cir. 2015)). 
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 That position is also consistent with the Receiver’s earlier interrogatories.  In both her 

first and second sets of discovery requests to Baker Donelson, the Receiver stated that “[u]nless 

otherwise noted, the time period in question is January 1, 2011, through April 30, 2018.”  

Receiver’s First Set of Discovery Requests to Baker Donelson at 6; Receiver’s Second Set of 

Discovery Requests to Baker Donelson at 6.  Nevertheless, in the spirt of cooperation, Baker 

Donelson already produced Alexander’s and Seawright’s complete personnel files to the 

Receiver without an April 2018 cut-off. 

2. The Receiver’s Novel Claim of Ratification Cannot Support Further 
Discovery. 

Finding no basis in the Amended Complaint to argue that post-2018 material is relevant, 

the Receiver pivots to a new theory.  She contends that Baker Donelson is vicariously liable for 

the acts of Alexander and Seawright because the firm “ratified” their conduct.  Specifically, the 

Receiver suggested that “[w]here an employer learns of the past intentional conduct and does 

nothing to reprimand the employee, this acts as a ratification.”  Franklin v. Turner, 220 So. 3d 

1003, 1009 (Miss. Ct. App. 2016).  That theory is utterly insupportable: 

First, the Amended Complaint nowhere alleges a theory of ratification—not as a legal 

theory, and not as a factual predicate.  Had the Receiver alleged a theory of ratification in her 

Amended Complaint, Baker Donelson would have moved to dismiss that theory of liability under 

Rule 12(b)(6) because it is implausible and baseless as a matter of law and fact.  There is not a 

single fact alleged in the complaint to support “ratification.”  The Receiver cannot introduce the 

theory now—without any factual predicate—to justify a fishing expedition into irrelevant 

conduct.   

Second, the Receiver’s newfound speculation is absurd and false.  Baker Donelson has 

never taken any action to ratify the acts of Alexander and Seawright in connection with their 
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independent LLC as acts of the firm.  On the contrary, since Adams’ fraud was revealed in 2018, 

Baker Donelson has consistently (and correctly) argued that Alexander’s and Seawright’s 

investment business had nothing to do with the law firm.  See Memo. in Support of Baker 

Donelson’s Motion to Dismiss the Amended Complaint, ECF No. 60 (Case No. 3:18-cv-866), at 

27 (“Alexander and Seawright acted for their own personal business without any connection to 

or authority from Baker Donelson . . . .”); Memo. in Support of Baker Donelson’s Motion to 

Dismiss the Complaint, ECF No. 29 (Case No. 3:18-cv-866), at 20 (same). 

Third, the Receiver misstates Mississippi law on ratification.  As the Mississippi Court of 

Appeals explained in Franklin:  “the mere retention of the servant in the employment will not 

constitute such ratification as will render the master liable for the unauthorized act.’”  Franklin, 

220 So. 3d at 1009 (quoting Wells v. Robinson Bros. Motor Co., 121 So. 141, 142–43 (1929)).   

Having reached the conclusion that the act of the servant was 
unauthorized so far as the master was concerned, and that he was at 
the time acting upon his own initiative for purposes of his own and 
not in the performance of any duty expressed or implied which he 
owed the master, it then follows that the retention of the servant in 
its employ with knowledge of his tortious act would not render the 
principal or master liable. 

The mere fact that such employee is retained in the master’s employ, 
and mere silence on the master’s part relative to the tort, is not 
sufficient evidence that the master adopted the act, nor does it lead 
to the inference that he assumes responsibility for the servant’s 
[tort]. 
 

Id. (quoting Craft v. Magnolia Stores Co., 138 So. 405, 407 (1931)).  The Franklin court found 

that an employee’s retention even after the employee pleaded guilty to a crime did not “render[] 

[the employer] vicariously liable for [the employee’s] tortious action.”  Id. at 1010.2   

                                                 
2 The Receiver’s argument for vicarious liability based on ratification is even weaker than the 
unavailing argument in Franklin.  During their employment Alexander and Seawright, neither 
had pleaded guilty to criminal conduct and both had denied wrongdoing.  Unlike the employer in 
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 Further, “[r]atification does not arise by operation of law; rather, ‘[a] person ratifies an 

act by (a) manifesting assent that the act shall affect that person’s legal relations, or (b) conduct 

that justifies a reasonable assumption that the person so consents.”  Northlake Dev. L.L.C. v. 

BankPlus, 60 So. 3d 792, 797 (Miss. 2011) (alterations and emphasis in original) (quoting 

Restatement (Third) of Agency § 4.01(2) (2005)).  “It is true that, under some circumstances, a 

principal’s inaction can result in ratification, but only where the principal has notice that others 

will infer from his silence that he intends to manifest his assent to the act.”  Id. (citing 

Restatement (Third) of Agency § 4.01 cmt. f (2005)).3  No evidence shows that Baker Donelson 

“manifest[ed] assent” regarding Alexander and Seawright’s outside business activity, engaged in 

conduct justifying a “reasonable assumption” of such, or “ha[d] notice” that others would infer 

such assent.  On the contrary, Baker Donelson has repeatedly stated, publicly, that it had nothing 

to do with Alexander and Seawright’s investment activities.  No reasonable observer could think 

Baker Donelson had ratified their conduct as its own. 

 In sum, the Receiver has no legal basis for her new theory of ratification.  Consequently, 

any discovery requests concocted to buttress this claim seek irrelevant information. 

                                                 
Franklin, Baker Donelson ended its employment relationship with Alexander and Seawright long 
before Seawright pleaded guilty.  Further, Seawright never pleaded guilty to complicity in the 
Madison Timber Ponzi scheme, which is the claim of vicarious liability in this case. 

3 Similarly, the Restatement (First) of Agency states: 
There is not a change in legal relations as if there had been initial authorization, and 
hence there is no ratification unless an act has been done which the purported or 
intended principal could have authorized, by one who purported to act as agent or 
intended to act as servant; and unless the act is affirmed, while still capable of 
ratification, by a person who, at the time of affirmance, knows the facts, who can 
authorize such an act, and who is the person for whom the agent purported or 
intended to act. 

Restatement (First) of Agency § 82 cmt. c (1933) (internal citations omitted). 
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3. Engaging in Protracted Discovery to Develop a Novel, Specious Claim 
Is Not Proportional to the Needs of the Case. 

 Baker Donelson agrees the Receiver is entitled to pursue discovery into what, if anything, 

Baker Donelson knew about Alexander’s and Seawright’s work with Madison Timber before 

Adams turned himself in.  And in response to the Receiver’s requests, the firm conducted broad, 

firm-wide searches of every employee’s custodial email files—including each member of Baker 

Donelson’s Board of Directors during the relevant period—from January 1, 2011 to April 18, 

2018, using expansive search terms that were agreed between the Parties.  Doing so required 

Baker Donelson to conduct extensive document collection.  It also required an extensive 

document review spanning many months—indeed, because Baker Donelson is a law firm, it 

must internally review any documents for potential confidential information before even 

providing these documents to outside counsel for review.  Consequently, Baker Donelson 

incurred great expense in conducting an initial firm-wide review of all employees’ custodial 

files, as well as acceding to the Receiver’s requests and conducting follow-on firm-wide searches 

using additional search terms.  Given the lengths Baker Donelson has taken to provide the 

Receiver with fulsome discovery responses,  pursuing irrelevant discovery of post-2018 material 

is not proportional to the needs of the case.   

4. Any Relevant Post-2018 Communications Are Privileged. 

 The requested discovery is especially disproportionate and improper because any 

responsive communications concerning these matters after April 18, 2018—when Adams’ fraud 

was public knowledge—were between the Board of Directors and the General Counsel and 

would be privileged.   

 The Receiver argues that “[t]he mere presence of Baker Donelson’s general counsel at 

Board meetings or on emails does not necessarily render the information privileged.”  Receiver’s 
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Mot. at 10 (citing Rush v. Columbus Mun. Sch. Dist., 234 F.3d 706 (5th Cir. 2000) (table 

decision)).  But “the attorney-client privilege protects all communications during a meeting 

between a . . . board and its attorney for the purpose of obtaining legal advice, even those 

communications not addressed directly to the attorney.”  Rush, 2000 WL 1598021, at *2.  That is 

because “the corporate attorney-client privilege is designed to encourage full and frank 

communication between a corporation and its attorneys to facilitate fully informed legal advice 

and that the only way to ensure such communication is to construe the privilege broadly.”  Id. 

(citing Upjohn Co. v. United States, 449 U.S. 383 (1981)).   

 Communications by Baker Donelson’s board regarding matters unrelated to Alexander 

and Seawright’s personal business with Lamar Adams would be irrelevant and non-responsive to 

the Receiver’s requests.  And any communications that would be responsive—that is, after April 

2018 and about Alexander and Seawright’s personal business with Adams—would have been 

made for the purpose of obtaining legal advice, and thus have been privileged. 

 Furthermore, producing a privilege log in this context would not be proportional to the 

needs of the case.  Baker Donelson has explained the categories of material at issue, and 

provided a justification for their privilege.  Doing so satisfies its discovery obligations.  See Fed. 

R. Civ. P. 26, Advisory Committee Notes to 1993 Amendment (stating that Federal Rules do 

“not attempt to define for each case what information must be provided when a party asserts a 

claim of privilege or work product protection,” but indicating that a detailed privilege log is 

unnecessary “if the items can be described by categories”);  see also In re Terra Int’l, Inc., 134 

F.3d 302, 304 (5th Cir. 1998) (discussing categorical assertions and determinations of privilege).  

The attorney-client privilege and attorney work-product doctrine thus provide an independent 

basis for denying the Receiver’s motion to compel. 
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CONCLUSION 

 For the foregoing reasons, Baker Donelson respectfully requests the Court deny both the 

Receiver’s motion for leave and motion to compel. 

 

Dated this 2nd day of November, 2022 Respectfully submitted,              

BAKER, DONELSON, BEARMAN, 
CALDWELL & BERKOWITZ PC 

  /s/ Benjamin W. Graham   

James J. Crongeyer, Jr. (MSB #10536) 
WATKINS & EAGER PLLC 
400 East Capitol Street, Suite 300 (39201) 
Post Office Box 650 
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Fax: (601) 965-1901 
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Craig D. Singer (pro hac vice) 
Benjamin W. Graham (pro hac vice) 
Hope E. Daily (pro hac vice) 
William M. Schmidt (pro hac vice) 
WILLIAMS & CONNOLLY LLP 
680 Maine Avenue, S.W. 
Washington, DC  20024 
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CERTIFICATE OF SERVICE 

I hereby certify that on November 2, 2022, I caused the foregoing to be electronically 

filed with the Clerk of the Court using CM/ECF, which will send notification of such filing to all 

registered participants. 

 
 /s/ Benjamin W. Graham  
Benjamin W. Graham 
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Graham, Benjamin

From: Kristen Amond <kamond@millsamond.com>
Sent: Tuesday, October 18, 2022 10:50 AM
To: Graham, Benjamin; Singer, Craig; Daily, Hope; Schmidt, Bill
Subject: motion to compel
Attachments: Good Faith Certificate_Baker Donelson.doc

Ben, 
 
The Receiver plans to file a motion to compel regarding Baker Donelson's responses to her third set of discovery requests.  
 
Do I have your permission to include your e-signature on the attached good faith certificate? 
 
Also, the local rules require us to include the language of each challenged request and response in the motion itself. Baker 
Donelson marked its original and second supplemental responses to the Receiver's third set of requests as confidential (it 
doesn't look like you marked your September 14 responses confidential, but I'm assuming you intended to).  
 
Our motion addresses interrogatory nos. 35-37 and RFP nos. 34-36. Most of Baker Donelson's responses are objections and 
do not contain information that could be properly deemed confidential. The possible exception is your supplemental response 
to interrogatory no. 35, which identifies certain members of Baker Donelson's board. To avoid any issues, instead of listing the 
members, I simply edited the last sentence as follows:  The following individuals served on Baker Donelson’s Board of 
Directors between January 1, 2011 and April 2018: [Baker Donelson lists its board members from January 1, 2011 through 
April 2018]. 
 
With that, do you oppose us filing the motion to compel with the text of Baker Donelson's responses to interrogatory nos. 35-
37 and RFP nos. 34-36 included? Or is it necessary for us to file a motion to seal per the protective order? 
 
Kristen Amond 
–––––––––––––––––––––––––––––––––––––––––––––––––––––––––––– 
Mills & Amond LLP 
650 Poydras Street, Suite 1525 | New Orleans, LA 70130 
d: 504-556-5523 | t: 504-383-0332 | f: 504-556-5523 
kamond@millsamond.com | www.millsamond.com 
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