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The United States Securities and Exchange Commission (“SEC” or “Commission”) 

respectfully files this supplemental briefing in support of its opposition to Defendant RiverHills 

Bank’s Motion to Compel [Docs. 451-452]. 

I. REQUIRING THE SEC TO PRODUCE ITS INVESTIGATIVE FILE 
WOULD PLACE AN UNDUE BURDEN ON THE SEC. 

The SEC is providing the Second Declaration of Justin M. Delfino (“Second Delfino 

Declaration”) (Exhibit 1 hereto) to document the significant burden that responding to the 

RiverHills Bank (“RiverHills”) subpoena would place on the SEC. The Second Delfino 

Declaration provides evidence that it would take approximately 1,700 to 2,300 hours for SEC 

staff to gather, review, and produce responsive non-privileged documents. Preparing a privilege 

log could significantly add to that burden. While persons subject to subpoenas may devote 

similar resources to responding to subpoenas in some situations, such a burden is not appropriate 

here because of considerations unique to government agencies and because RiverHills’s 

subpoena obligates the SEC to undertake an extensive review of privileged information that is 

not proportional to the value of any non-privileged information the SEC may find. RiverHills’s 

offer to pay costs associated with the production does not address the burden concerns relevant 

here. 

A. Any analysis of the burden on the SEC must consider the cumulative burden 
that many matters similar to this one would impose on the SEC. 

The SEC conducts numerous investigations that concern significant losses to investors. 

Those investors, persons acting on their behalf, and others affected by possible misconduct bring 

a great deal of litigation related to matters the SEC investigates. If the SEC were an appropriate 

source of discovery for any party who wanted to avoid the burden of seeking information from 

the persons with firsthand knowledge of the conduct at issue, the cumulative burden on the SEC 

would be immense. That burden would significantly interfere with the SEC’s ability to focus on 
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its mission of investigating possible violations of the federal securities laws and bringing 

enforcement actions to address wrongdoing. Courts have recognized “the government’s serious 

and legitimate concern that its employee resources not be commandeered into service by private 

litigants to the detriment of the smooth functioning of government operations.” Exxon Shipping 

Co. v. Dep’t of Interior, 34 F.3d 774, 779 (9th Cir. 1994).1 

In light of these concerns, the SEC objects to producing any documents that RiverHills 

could have obtained from third parties who were involved in the matters out of which this action 

arose. Significantly, the Receiver, like RiverHills, needed information relevant to this matter, and 

she recently explained in a letter to this Court and others why she did not rely on the SEC to 

provide documents she could obtain from third parties: 

The SEC has never shared its investigatory files with me, and I have never asked 
for those files or any of their contents. I have always understood and respected 
that government agencies, whether the SEC or the U.S. Attorney’s Office, cannot 
freely share information with me. For that reason, from the time of my 
appointment until now, I have independently obtained information from third 
parties, including defendants. 

Letter from Receiver Alysson Mills to the Honorable F. Keith Ball (Nov. 2, 2022) (Exhibit 2 

hereto). RiverHills has never explained why it could not rely on the same tools the Receiver has 

relied on—and on documents the Receiver has provided—and must burden the SEC to provide 

documents related to a fraudulent scheme in which the SEC has no firsthand involvement. 

Because of the importance of protecting the SEC’s investigative processes, in the absence of a 

                                                            
1 See also Moore v. Armour Pharm. Co., 927 F.2d 1194, 1198 (11th Cir. 1991) (expected 
“onslaught of subpoenas” directed to the Centers for Disease Control and Prevention in similar 
litigation raised substantial concern about “cumulative impact” of individual subpoenas); Davis 
Enters. v. EPA, 877 F.2d 1181, 1187 (3rd Cir. 1989) (agency had “legitimate concern with the 
potential cumulative effect” and “proliferation of testimony by its employees” that compliance 
with individual subpoena would entail). 
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showing that relevant documents are not available from other persons with firsthand involvement 

in the matters at issue, the SEC should not be compelled to provide any documents. 

B. RiverHills’s subpoena asks the SEC to review large amounts of privileged 
information with no reason to believe those files will contain non-privileged 
information that is significant to this case. 

A great deal of the burden RiverHills’s subpoena imposes exists because the subpoena 

obligates the SEC to review groups of documents that are likely entirely or mostly privileged and 

then to log any privileged documents. Some of these documents also contain sensitive 

information about victims of the Madison Timber fraud that should not be disclosed—even 

pursuant to a protective order—without good reason in light of the need to protect victims of 

fraud. The Second Delfino Declaration documents the thousands of staff hours that would be 

necessary to gather, review, and log those documents. In contrast to this burden, RiverHills has 

not provided any reason to believe files containing documents such as the SEC’s internal 

communications, communications with other governmental agencies, communications with the 

Receiver, or SEC staff’s general investigative files contain non-privileged documents that would 

be valuable to RiverHills. 

While RiverHills has complained that it cannot test the validity of the privileges the SEC 

claims protect certain categories of documents [Doc. 477 at 17], the SEC’s claims do not need 

testing because the SEC has divided its documents into categories related to privileges that 

apply. See Second Delfino Decl. ¶ 8. 

1. Privileges protect many of the SEC staff’s communications. 

The SEC has identified several types of communications in its files: 1) communications 

among SEC staff, 2) communications with other governmental agencies, 3) communications 

with the Receiver and her counsel, and 4) communications with other third parties (including 

victims of fraud). Id. 
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Communications among SEC staff about the investigation are likely work product 

because they were prepared in anticipation of litigation. Davis v. U.S., No. 2:05-CV-767, 2006 

WL 2883042, at *1-2 (W.D. La. Oct. 4, 2006) (work-product doctrine protects documents in a 

government investigative file). Many communications among SEC staff are also protected by the 

deliberative-process privilege, which protects “documents and other materials that would reveal 

advisory opinions, recommendations, and deliberations comprising part of the process by which 

governmental decisions and policies are formulated.” In re Apollo Grp., Inc. Sec. Litig., 251 

F.R.D. 12, 27 (D.D.C. 2008) (quoting In re Sealed Case, 121 F.3d 729, 737 (D.C. Cir. 1997)). 

The attorney-client privilege also protects some internal SEC communications, particularly 

memos to the Commission. See, e.g., SEC v. Merkin, 2012 WL 2568158, *1 (S.D. Fla. June 29, 

2012) (holding that SEC action memorandum was protected by attorney-client privilege because 

it was a memorandum from SEC attorneys to their client about litigation and contained the 

attorneys’ communications of their opinions). 

The work-product doctrine also likely protects all of the SEC’s communications with 

other government agencies because like the internal SEC communications, they were prepared in 

anticipation of litigation. Second Delfino Decl. ¶ 10. These communications also likely contain 

predecisional deliberations that the deliberative-process privilege would protect. Id. The fact that 

the communications were between the SEC and a separate agency does not affect the privilege 

analysis. Section 24(f)(1)(A) of the Securities Exchange Act of 1934 (“Exchange Act”) provides 

that the SEC does not waive any of its privileges by transferring its privileged information to 

other agencies:  

The Commission shall not be deemed to have waived any privilege applicable 
to any information by transferring that information to or permitting that 
information to be used by— 
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(A) any agency (as defined in section 6 of Title 18) …. 

15 U.S.C. § 78x(f)(1)(A) (emphasis provided). Similarly, Section 24(f)(3)(A) of the Exchange 

Act provides that other agencies may share privileged information with the SEC without waiving 

any privileges: 

Federal agencies … shall not be deemed to have waived any privilege 
applicable to any information by transferring that information to or permitting 
that information to be used by the Commission. 
 

15 U.S.C. § 78x(f)(3)(A) (emphasis provided). 

Some of the SEC’s communications with the Receiver and her counsel are also protected 

by the work-product doctrine because the SEC shared with the Receiver and her representatives 

information about the SEC staff attorneys’ mental impressions and opinions about the SEC’s 

ongoing investigation and litigation to provide information that would help the Receiver 

implement her responsibilities. Second Delfino Decl. ¶ 9. Such information was prepared in 

anticipation of litigation and consequently would come within the work-product doctrine.  

The SEC can share its work product with the Receiver and her counsel without waiving 

work-product protection because the SEC and the Receiver have a common legal interest, and 

the Receiver has not produced communications she and her counsel have had with the SEC that 

contain the SEC’s work product. Second Delfino Decl. at ¶ 11. A common legal interest exists 

because both the SEC and the Receiver are seeking to protect the interests of the investors 

harmed by the Madison Timber fraud. In SEC v. Adams, No. 3:18-CV-252-CWR-FKB, 2018 

WL 9437320, at *1 (S.D. Miss. Dec. 21, 2018), the Court appointed the Receiver at the SEC’s 

request to protect the assets in the estates of Lamar Adams and Madison Timber. The Receiver’s 

litigation protecting those estates is ancillary to the Commission’s underlying case. U.S. Small 

Bus. Admin. v. Integrated Env’t Sols., Inc., No. 05-CV-3041, 2006 WL 2336446, at *2 (S.D. 
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Tex. Aug. 10, 2006) (any suit the receiver brings in the appointment court to execute her duties is 

ancillary to the main suit). The common legal interest between the SEC and the Receiver is the 

type of common interest the Fifth Circuit has sought to protect. See Luckenbach Tex., Inc. v. 

Engel, 2022 WL 9530041, at *3 (W.D. Tex. Oct. 14, 2022) (explaining that the Fifth Circuit’s 

precedent on the common interest doctrine turns on whether the parties fit within the 

characteristics identified by the Fifth Circuit as a proper application of the rule and is not limited 

to sharing information among co-defendants); Wachob Leasing Co., Inc. v. Gulfport Aviation 

Partners, LLC, 2016 WL 3449897 (S.D. Miss. June 16, 2016) (the common-legal-interest 

doctrine applied to potential co-plaintiffs and covered work product and attorney-client 

privileges); Restatement (Third) of the Law Governing Lawyers § 76 (“If two or more clients 

with a common interest in a litigated or nonlitigated matter are represented by separate lawyers 

and they agree to exchange information concerning the matter, a communication of any such 

client that otherwise qualifies as privileged under §§ 68–72 [of the Restatement] that relates to 

the matter is privileged as against third persons. Any such client may invoke the privilege, unless 

it has been waived by the client who made the communication.”).  

The final category of communications—communications with other third parties, 

including victims of fraud—may not contain privileged information, but SEC staff need to 

review these communications to make sure nothing was misfiled and that they have not forgotten 

communications in  this category that may have some privileged information. In addition, 

communications with victims may contain some sensitive information that is completely 

irrelevant to the claims here. To protect the strong privacy interests of the victims, the SEC may 

seek to protect some information from or about victims. Although a protective order is in place 

in this case, any disclosure increases the chances that information will be used in a way that 
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further hurts the victims of the Madison Timber fraud or that victims will be more reluctant to 

cooperate with the SEC in future investigations. 

In light of these concerns, a careful review of all communications is necessary, and such 

a review places a significant burden on the SEC because it takes time away from law-

enforcement investigations and other matters that are the agency’s primary mission.  

2. Privileges protect investigative and litigation working papers as well as 
drafts of litigation documents, tolling agreements, and communications. 

In addition to well-defined categories of documents such as documents produced by third 

parties, correspondence, and transcripts of investigative testimony,2 the SEC’s investigative and 

litigation files contain a broad range of documents in many folders in its shared computer drives, 

in the computer drives of staff, and in hard copy. These documents include several of the 

categories described in the Second Delfino Declaration: investigative and litigation working 

papers (including internal notes, memos, sample documents, cases, and other documents 

produced or gathered by SEC staff), drafts of litigation documents, drafts of tolling agreements, 

and documents from the Wells process. Second Delfino Decl. ¶ 5. As with the SEC’s internal 

communications, virtually all of these documents are likely attorney work product because they 

were gathered or created by Commission staff during its investigation and litigation and in 

anticipation of litigation. Second Delfino Decl. ¶ 14. The initiation of an SEC investigation 

reflects “a subjective belief that litigation directed against [the company] was a real possibility,” 

so the work-product doctrine protects investigative documents. SEC v. Nacchio, No. 05-CV-

0480, 2007 WL 219966, at *7 (D. Colo. Jan. 25, 2007). See also Green v. Kroger Co., 2022 WL 

1078024, at *1 (S.D. Tex. April 11, 2022) (“the work product privilege does not just act to shield 

                                                            
2 The SEC has not otherwise discussed investigative testimony transcripts because the Receiver 
has already provided the SEC’s transcripts to RiverHills. 

Case 3:22-cv-00036-CWR-FKB   Document 513   Filed 11/18/22   Page 11 of 16



8 
 

documents created in anticipation of litigation but may also extend to shield materials used or 

uncovered during any investigation required to prepare such documents”). The burden on the 

SEC of reviewing and logging all of the many and varied documents gathered and created during 

an SEC investigation would be immense, and it is plainly not proportional to the needs of the 

case where it would do little more than confirm that the documents are work product.3 If 

RiverHills believes the SEC has particular documents that are not privileged and that it needs, it 

should identify with particularity those types of documents rather than conduct a fishing 

expedition.4 

C. RiverHills’s offer to pay reasonable costs would not address the burden 
issues relevant here. 

RiverHills cannot reduce the burden on the SEC through its offer “to pay the reasonable 

costs associated with [the SEC’s] having to search for and produce responsive materials.” [Doc. 

477 at 2.] The SEC’s primary concern here is the time and resources that responding to this 

discovery request—and to all comparable discovery requests—would take away from the SEC’s 

mission of protecting investors. Taking thousands of staff hours to respond to this subpoena will 

slow the work on ongoing investigations and cases. If the SEC had to spend hundreds of hours to 

respond to every third party subpoena from litigants with interests similar to those of the 

                                                            
3 Fed. R. Civ. P. 26(b)(1) limits discovery to nonprivileged information that is “proportional to 
the needs of the case.” 

4 Some defendants have expressed an interest in Suspicious Activity Reports (“SARs”). Such 
documents are strictly confidential under the Bank Secrecy Act, and the SEC cannot even 
disclose whether it has particular SARs. See 31 C.F.R. § 1020.320(e)(2) (“A Federal … 
government authority, or any director, officer, employee, or agent of any of the foregoing, shall 
not disclose a SAR, or any information that would reveal the existence of a SAR, except as 
necessary to fulfill official duties consistent with Title II of the Bank Secrecy Act. For purposes 
of this section, “official duties” shall not include the disclosure of a SAR, or any information that 
would reveal the existence of a SAR, in response to a request for disclosure of non-public 
information or a request for use in a private legal proceeding, including a request pursuant to 31 
CFR 1.11”). 
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Defendants here, the impact on its enforcement efforts would be detrimental to the SEC. Such a 

burden is cured by parties seeking discovery directly from the persons actually involved in the 

matters at issue rather than from the SEC, not by paying costs. 

In light of the burden the subpoena imposes on the SEC, the motion to compel should be 

denied. 

II. THE LAW-ENFORCEMENT PRIVILEGE PROTECTS DOCUMENTS 
PROVIDED TO THE SEC BY CRIMINAL AUTHORITIES AND DOCUMENTS 
SUBMITTED BY DEFENDANTS IN ONGOING CRIMINAL MATTERS. 

RiverHills argues that in the Fifth Circuit the law-enforcement privilege does not apply to 

documents from civil investigations. Although the Fifth Circuit has said the law-enforcement 

privilege “probably would not” protect documents if “people … may have violated only civil 

provisions,” it has not held that the law-enforcement privilege does not apply in such situations. 

In re U.S. Dep’t of Homeland Sec., 459 F.3d 565, 571 (5th Cir. 2006). The Fifth Circuit also did 

not distinguish among the wide range of civil violations or discuss why civil violations (like 

those the SEC investigates) that overlap with criminal violations are not covered by the law-

enforcement privilege. See id. Several other courts have recognized that the law-enforcement 

privilege protects documents from SEC investigations. See, e.g., In re United Telecomm’ns, Inc. 

Sec. Litig., 799 F. Supp. 1206 (D.D.C. 1992) (protecting documents from an SEC investigative 

file under the law-enforcement privilege); SEC v. Complete Bus. Sols. Grp., Inc., 2022 WL 

2912819, at *5 (S.D. Fla. June 16, 2022) (holding that the SEC properly asserted the law-

enforcement privilege in response to questions to the SEC’s witnesses about the SEC’s 

investigation).5 

                                                            
5 The law-enforcement privilege may continue in part even after an investigation is complete, 
Tuite v. Henry, 181 F.R.D. 175, 181 (D.D.C. 1998), aff’d, 203 F.3d 53 (D.C. Cir. 1999); see also 
Black v. Sheraton Corp. of Am., 564 F.2d 531, 546 (D.C. Cir. 1977) (protecting law-enforcement 
techniques, witnesses identifications, confidential informants). 
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Although there is ample reason to apply the law-enforcement privilege to the SEC’s civil 

investigation, the SEC is asserting the law-enforcement privilege primarily to protect the 

documents it received from the U.S. Department of Justice and documents it has from defendants 

in ongoing criminal actions (Ted Brent Alexander and Jon Darrell Seawright). The Department 

of Justice has declined to produce documents from its investigative file, stating that “[disclosing 

such information would greatly increase the likelihood that those who may be of interest to 

investigators could circumvent or impede investigative efforts by, for example, fabricating 

defenses, manufacturing or concealing evidence, or tampering with witnesses.” Letter from 

Office of the U.S. Attorney, S.D. Miss., to RiverHills Bank (May 31, 2022) (Doc. 502-6 and 

Exhibit 3 hereto). To the extent RiverHills is seeking those documents, it should go through the 

proper processes to seek the documents directly from the Department of Justice rather than 

seeking them indirectly through the SEC. Also, because the Department of Justice has an interest 

in documents from defendants in its ongoing criminal cases, documents the SEC obtained from 

those defendants should be protected from disclosure here. 

Although RiverHills argued in its reply brief (Doc. 477 at 3) that the SEC cannot “tie its 

investigation to the USAO,” the case on which it relies does not support its claim. In that case, 

SEC v. Yorkville Advisors, LLC, 300 F.R.D. 152, 161-62 (S.D.N.Y. 2014), the court stated that 

the SEC has not defined or discussed the “intergovernmental investigative privilege,” but the 

court does not say no privilege protects investigative files. Id. On the contrary, the court 

specifically recognized that the law-enforcement privilege can protect investigative documents. 

Id. at 159. Also, as stated above, the Department of Justice does not waive any privileges by 

providing documents to the SEC. See 15 U.S.C. § 78x(f)(1)(A). 

Case 3:22-cv-00036-CWR-FKB   Document 513   Filed 11/18/22   Page 14 of 16



11 
 

RiverHills also claims in its reply brief that even if the law-enforcement privilege applies, 

it is a qualified privilege, and they can overcome the privilege because of their need for the 

information. [Doc. 477 at 6.] They, however, point to no need other than the “relevance and time 

constraints” they face. Id. They have not shown that their interests are superior to the Department 

of Justice’s interests in prosecuting criminal actions without impediments. In particular, they 

cannot overcome the privilege because they have not shown that they cannot get any information 

they need from other sources through discovery and have not identified any specific information 

that is important to their case. See In re U.S. Dep’t of Homeland Sec., 459 F.3d 565, 570 (5th Cir. 

2006) (listing factors relevant to overcoming the law-enforcement privilege). Since RiverHills 

has not shown with particularity a compelling need for documents the SEC has that are relevant 

to criminal proceedings, this Court should deny Defendant’s motion to compel.  

CONCLUSION 

For the foregoing reasons, the SEC respectfully requests that the Motion [Doc. 451, 452] 

be denied. 

 

Dated: November 18, 2022 

Respectfully submitted, 
 
/s/ Melinda Hardy    
Melinda Hardy 
 
/s/ Wm. Smith Greig    
Wm. Smith Greig  
 
/s/ Juanita C. Hernandez   
Juanita C. Hernandez 
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CIVIL ACTION NO.: 3:22-cv-36-CWR-
FKB 

Arising out of Civil Action No. 3:18-cv-252-
CWR-FKB, Securities and Exchange 
Commission v. Arthur Lamar Adams and 
Madison Timber Properties, LLC 

DECLARATION OF JUSTIN M. DELFINO 

I, JUSTIN N. DELFINO, declare as follows: 

1. I am a Senior Counsel in the Division of Enforcement of the U.S. Securities and

Exchange Commission (“SEC”). I work in the SEC’s Atlanta Regional Office. I have been 

employed by the SEC since 2008. I am licensed to practice law by the State Bar of Georgia.  

2. I make this declaration based upon my personal knowledge, or where my personal

knowledge is lacking or incomplete, I have relied on representations made to me by other SEC 

staff and on information in the SEC’s files. I am submitting this declaration in support of Non-

party United States Securities and Exchange Commission’s Supplemental Brief in Opposition to 

Defendant RiverHills Bank’s Motion to Compel Compliance With Subpoena Duces Tecum, filed 

in the above-captioned proceeding. 

3. I submit this declaration to supplement my October 7, 2022 declaration in this

matter [Doc. 474-3] and to detail the burden on the SEC of gathering and reviewing its 

EXHIBIT 1
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investigative and litigation files relating to the Madison Timber litigations identified in paragraph 

3 of my October 7, 2022 declaration in this matter [Doc. 474-3], segregating privileged and non-

privileged materials, identifying any other issues relating to producing these documents, and 

preparing a privilege log. 

4. In my previous declaration, I stated that the SEC’s investigative file for the 

Madison Timber investigation contained the following types of documents: 

 internal communications within the SEC;  

 notes regarding phone calls, interviews, and meetings;  

 communications with law enforcement and other regulators;  

 communications with the court appointed receiver;  

 communications with victims containing personally identifiable information 

(“PII”) and other confidential information;  

 various draft memoranda, including updates to SEC management and requests for 

authorization to act;  

 various accounting work product;  

 draft materials used in preparation for investigative testimonies and interviews; 

 communications with individuals and entities that were charged, including 

discussions of settlement;  

 information from third parties to aid in the SEC’s investigation;  

 communications with regulated entities; and  

 records protected from disclosure under the Bank Secrecy Act. 

[Doc. 474-3 ¶ 7.]  
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5. For purposes of explaining the burden on SEC staff of reviewing these 

documents, they can be divided into the following groups: 

a. Document productions from non-governmental sources. 

b. Document productions from government agencies. 

c. Communications with the following categories of persons: 

SEC staff; 

governmental agencies; 

the Receiver and her counsel; and 

other third parties, including victims of fraud. 

d. Notes from investigative interviews of investors and a bank employee. 

e. Transcripts and exhibits from investigative testimony. 

f. Investigative and litigation working papers, including internal notes, memos, 

sample documents, cases, and other documents produced or gathered by 

Enforcement staff.  

g. Litigation documents, including drafts. 

h. Tolling agreements, including both drafts and final agreements. 

i. Documents from the Wells process. 

6. If all of these documents were responsive to a subpoena, our first step would be to 

gather all of the documents and place them in a document management system. Currently the 

documents are in the document management system for the SEC’s Madison Timber 

investigation, a shared computer drive that the  members of the SEC investigative and litigation 

team use, email files that each member of the investigative and litigation team maintains in 

Microsoft Outlook, and hard copy files that some investigative and litigation team members 
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maintain. Because this case is ongoing, some documents such as emails and notes may not yet be 

organized and placed in formal files. 

7. Gathering all documents in the document management system and the shared 

drive for the investigation would take approximately 28 to 56 hours. Approximately 7 SEC staff 

members have worked on this matter, and it would likely take each person at least 4 to 8 hours to 

provide their emails, other electronic documents, and hard copy documents to be downloaded 

into a document management system. 

8. Once the documents are placed in a document management system, certain 

categories would require careful review to protect privileges and other confidential information. 

These categories include: i) internal SEC communications, ii) communications between SEC 

staff and other government agencies, iii) communications between SEC staff and the Receiver 

and her counsel, iv) communications between SEC staff and third parties, v) investigative 

working papers, and vi) drafts. I will discuss each of these categories in turn.  

9. All internal SEC communications are likely attorney work product prepared in 

anticipation of litigation. In addition, the communications contain predecisional deliberations and 

confidential legal advice.  

10. All communications between SEC staff and other governmental agencies are 

likely attorney work product prepared in anticipation of litigation. Some of the communications 

also contain predecisional deliberations.  

11. Communications between SEC staff and the Receiver and her counsel require a 

careful review because SEC staff included attorney work product in some communications, 

including SEC staff attorneys’ mental impressions and opinions about the SEC’s ongoing 

litigation to provide information that would help the Receiver implement her responsibilities. I 
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understand that the Receiver has not produced to anyone her communications and her counsel’s 

communications with the SEC staff that contain work product. To determine which 

communications with the Receiver and her counsel are privileged, SEC staff would need to 

review each communication and its attachments.  

12. Communications between SEC staff and other third parties (non-governmental) 

are not likely to be privileged, but they need to be reviewed and segregated before being 

produced because through filing errors or other issues, privileged information could be included 

in the emails I have placed in my folder for non-privileged communications. In addition, the 

emails need to be reviewed individually to determine if they have any particularly sensitive 

information about victims that the SEC would seek to withhold or if they contain information 

regarding negotiations with parties that the SEC has settled with.   

13. For the communications described in paragraphs 8 through 12, my email contains 

1.14 GB of data. Using an eDiscovery calculator available at lexbe.com, I estimate that this 1.14 

GB of data totals 114,133 pages. I estimate that it would take 200 to 300 hours to review that 

number of pages. 

14. The many miscellaneous documents created and gathered in the investigation and 

for litigation (i.e., internal notes, memos, sample documents, cases, and other documents 

produced or gathered by SEC staff) as well as all the drafts of litigation filings and other 

documents total approximately 18 GB of data. As these documents can likely be reviewed more 

quickly than the emails, I estimate that it would take 1,500 to 2,000 hours to review all of the 

documents and drafts. While the review could take well over 1,500 hours, it is highly likely that 

most of the documents are attorney work product gathered or created by Commission staff 
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during its investigation and in anticipation of litigation. The files also contain some documents 

protected from disclosure under the Bank Secrecy Act. 

15. There would also be a burden associated with producing the document 

productions, the tolling agreements, the Wells statements, and the exhibits to the investigative 

testimony transcripts. As to the first three items, I estimate that it would take from 8 to 10 hours 

to produce most of the documents. However, some portions of the production, such as 477 

documents provided by the Receiver’s counsel, will require careful review to determine whether 

they contain sensitive information relating to the victims of the Ponzi scheme, and that review 

would take approximately 10 hours. As to the exhibits to the testimony transcripts, I estimate that 

it would take 8 hours to locate any unscanned exhibits, scan them, and organize them with the 

exhibits that have already been digitized. 

16. Adding up the estimates in paragraphs 7, 13, 14, and 15 above, I calculate that it 

would take a total of approximately 1,700 to 2,300 hours to locate responsive documents 

and to segregate out documents that are protected by a privilege. I estimate the cost of 

these hours to be between approximately $150,000 and $200,000. That cost estimate is based 

on an assumption that a grade SK-12 paralegal (earning $70 an hour) could do one third of the 

work and an SK-14 grade attorney ($100 an hour) would do the remaining work. The actual cost 

would likely be higher because supervisors at higher grades would need to address issues that 

arise, and we have not included any costs related to using the SEC’s computer resources and 

professionals. 

17. The estimate in paragraph 16 of the hours required to gather the set of non-

privileged, responsive documents does not include the time that would be needed to create a an 

item-by-item privilege log, if one were required. Creating a detailed document-by-document 
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privilege log could easily take thousands of hours of staff time. A categorical privilege log could 

also take at least 50 hours given the many categories of documents in the investigative and 

litigation files. 

18. The documents in the investigative file also include 71,713 documents that the 

SEC received from the FBI; the SEC has not provided these documents to any other person or 

entity. No documents were obtained from any other governmental agencies.  

I declare under penalty of perjury that the foregoing is true and correct to the best of my 

knowledge. 

Executed on November 18, 2022. 

 

 

 s/Justin Delfino    
Justin M. Delfino 
U.S. Securities and Exchange Commission 
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Alysson Mi l ls  
ami l ls@mil lsamond.com 

t/ f :  504-586-5253 

November 2, 2022 
Via email 

Honorable F. Keith Ball 
Magistrate Judge  
U.S. District Court for the Southern District of Mississippi 
501 East Court Street, Suite 5.150 
Jackson, Mississippi 39201 
ball_chambers@mssd.uscourts.gov 

Juanita C. Hernández 
Wm. Smith Greig 
Securities and Exchange Commission 
Office of the General Counsel 
100 F. St., NE, Mail Stop 9613 
Washington, D.C. 20549 
hernandezj@sec.gov 
greigw@sec.gov 

William F. Ray 
Watkins & Eager PLLC 
P.O. Box 650  
Jackson, Mississippi 39205 
wray@watkinseager.com 

Re: In re Consolidated Discovery in Cases Filed By Alysson Mills, No. 3:22-cv-00036 (S.D. Miss.) 

Dear Judge Ball and counsel: 

During last week’s status conference, Judge Ball directed my attention to 17 CFR § 240.24c–1(6) and 
asked whether I would agree to request that the SEC produce to me or my counsel any nonpublic information 
relating to Madison Timber, so that I can produce it to defendants.  

After last week’s status conference, Mr. Ray, on behalf of Trustmark Bank, again asked: “Will you 
agree [to] make a formal, written request to the Securities and Exchange Commission for production of its 
non-public files related to Adams and Madison Timber that predate the filing of the receivership complaint?  
In particular, will you agree to request copies of all Suspicious Activity Reports and accompanying materials 
within the S.E.C.’s possession, and to share your request with the defendants, and to produce any materials 
you receive?  Again, please see 17 C.F.R. 240-24c-1.  (We can prepare a first draft of the request if you like.)” 

EXHIBIT 2
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Mr. Barriere has attempted to contact Mr. Ray to discuss whether defendants have any interest in 
incorporating such request into a more comprehensive discovery plan.  I am told that, as of this writing, Mr. 
Barriere has not had an opportunity to speak with Mr. Ray. 

I nevertheless have considered the matter in the light of everyone’s input.  In advance of tomorrow’s 
teleconference, I write this letter to summarize pertinent facts and my position(s): 

1. I have not and do not object to Trustmark Bank’s, or any other defendant’s, request for 
information from the SEC.  Those requests are between the respective defendants and the SEC. 

2. It should go without saying: I do not tell the SEC what to do.  My understanding, which is 
consistent with 17 CFR § 240.24c–1(6) as I read it, is that the SEC has discretion to share information with 
me, subject to assurances of confidentiality.   

3. The few documents that the SEC has shared with me thus far (primarily, testimonies of witnesses) 
I’ve shared with defendants with the SEC’s permission. 

4. The SEC has never shared its investigatory files with me, and I have never asked for those files or 
any of their contents.  I have always understood and respected that government agencies, whether the SEC 
or the U.S. Attorney’s Office, cannot freely share information with me.  For that reason, from the time of my 
appointment until now, I have independently obtained information from third parties, including defendants. 

5. I am not aware if there is information that the SEC has not yet shared with me but that it can 
share with me today that I may in turn share with defendants.  I do not think my formal, written request for 
such information is necessary in the light of defendants’ own formal, written requests for the same 
information.  Nevertheless, to the extent the absence of a formal, written request by me is any way an 
impediment to production by the SEC, please accept this letter as a formal, written request.    

6. That said, while I am happy to facilitate the SEC’s production of any nonpublic information, if 
any, which it alone elects to produce, I must reiterate: I do not purport to tell the SEC what to do. I will not 
go on record as specifically requesting the SEC to share with me things that by law it cannot share.   

7. I have no personal interest in preventing the disclosure of any SARs relating to Madison Timber.  
(I suspect that any such SARs read a lot like, and therefore validate, my own complaints.) But my 
understanding, which is informed by numerous court opinions, is that the Bank Secrecy Act prevents any 
government agency, including the SEC, from sharing any SAR to anybody, period. Indeed, the SEC’s own 
enforcement manual expressly states that SEC staff may not disclose any SAR or its existence even “to persons 
who may be assisting in a matter, such as an Independent Compliance Consultant or Receiver.”  I do not wish 
to place myself in the awkward position of making specific requests of government agencies for information 
that the law says that I am not entitled to. 

8. While obvious, at my counsel’s request, I confirm that neither this letter nor production, if any, of 
documents by the SEC should be read to consent to the admission of any such documents at trial or in 
connection with any pre-trial proceedings.  All objections are specifically reserved.  

  

Case 3:22-cv-00036-CWR-FKB   Document 513-2   Filed 11/18/22   Page 2 of 3



November 2, 2022 
Page 3 of 3 

Mil ls  & Amond LLP Mi l ls  & Amond LLP  

 
 

I have not impeded in any way, and have no intention of impeding in way, the defendants’ own 
requests for any information, including any SARs, relating to Madison Timber from any government agency.  
If defendants themselves obtain such information, I trust that it will be made equally available to me.   

 
Respectfully, 

 
Alysson Mills 

 
cc: All counsel of record 

Case 3:22-cv-00036-CWR-FKB   Document 513-2   Filed 11/18/22   Page 3 of 3



Page 1 of 5 

Andrew R. Norwood 
ASSISTANT UNITED STATES ATTORNEY 

U.S. DEPARTMENT OF JUSTICE
Office of the United States Attorney  
Southern District of Mississippi        

501 E. Court Street, Suite 4.430 
Jackson, Mississippi 39201 
(601) 973 - 2821 (Direct Phone)
(601) 965 - 4409 (Facsimile)
E-Mail: Drew.Norwood@usdoj.gov

May 31, 2022 

Via Electronic Mail 
RiverHills Bank 
c/o Kelly Simpkins 
WELLS MARBLE & HURST, PLLC 
ksimpkins@wellsmar.com 

Re:   Third-party Subpoena and Document Requests to the Federal Bureau of 
Investigation; In re Consolidated Discovery in Cases Filed by Alysson Mills, 
Case No. 3:22-cv-00036-CWR-FKB 

Dear Mr. Simpkins:  

On March 29, 2022, the United States Attorney’s Office for the Southern District of 
Mississippi was served with a subpoena in the above-referenced matter, requesting documents 
from the Federal Bureau of Investigation.  The subpoena was accompanied by a letter purporting 
to comply with the Department of Justice’s (the “Department”) Touhy regulations that govern 
third-party requests for documents from the Department or its employees, including the Federal 
Bureau of Investigation or its employees.  The subpoena was issued on behalf of your client, 
RiverHills Bank, in the above-referenced matter.  This letter serves as a response to your subpoenas 
and Touhy requests. 

As an initial matter, your requests are overly broad and place an undue burden on the 
government. You request all “documents and information . . . including but not limited to the 
following topics,” and list generic categories which are not reasonably limited, such as: “[a]ny 
documents or records you have obtained or received from non-governmental persons or entities 
that relate to Adams or Madison Timber.” Touhy Request at p. 3. In addition, you seek any 
“documents or records You have obtained or received from any other governmental persons or 
entities that relate to Adams, Madison Timber or the Ponzi Scheme,” and also any “documents or 
records You have obtained from non-governmental persons or entities that relate to Adams, 
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Madison Timber or the Ponzi Scheme.”  Again, this broad request has little to qualify it in a 
reasonable manner. Touhy Request at p. 3.   
 

Another point that should be stated at the outset is that many of the documents you request 
have already been produced or made available through other sources.  In particular, the FBI has 
produced copies of all documents and computer images which were seized from Lamar 
Adams/Madison Timber’s office and personal vehicle. These documents were produced to 
Receiver Alysson Mills pursuant to Court Order and were then made available to your clients and 
other defendants to the civil actions brought by the Receiver. Furthermore, some of the documents 
recovered or in the possession of the FBI were unsealed and made available to all parties. See, 
ECF No. 17-19, Exhibits of Government and Defendant, Civil Action No. 3:18-cr-00088-CWR-
FKB.  

 
The Department of Justice's Touhy regulations provide that, in reviewing a request for 

third-party discovery, Department officials should consider "[whether] such disclosure is 
appropriate under the rules of procedure governing the case or matter in which the demand arose," 
and "[whether] disclosure is appropriate under the relevant substantive law concerning privilege." 
28 C.F.R. § 16.26(a)(l)-(2).  In addition, the Department official will not approve disclosure that 
"would violate a statute . . . or a rule of procedure, such as the grand jury secrecy rule, [Fed. R. 
Crim. P. 6(e)]," or "would reveal classified information." Id. § 16.26(b)(l), (3).  Nor, "unless the 
administration of justice requires disclosure," will the Department official approve disclosure that 
"would reveal a confidential source or informant, unless the investigative agency and the source 
or informant have no objection," or "would reveal investigatory records compiled for law 
enforcement purposes, and would interfere with enforcement proceedings or disclose investigative 
techniques and procedures the effectiveness of which would thereby be impaired."  Id. 
§§ 16.26(b)(4)-(5), (c).  Upon consideration of the relevant factors, the Department has decided 
not to authorize the requested production of documents from the FBI at this time.  

 
Your letter states, without support, that disclosure is “appropriate under the relevant 

substantive law concerning privilege,” that disclosure “would not reveal classified information” 
and that disclosure “would not reveal a confidential source or informant.”  However, the 
Department disagrees with each of these assertions. As we will show below, all or most of the 
documents and information you seek, at least the documents and information that you have not 
already been given access to, are either protected by privilege or would detract from the 
Department fulfilling its mission.  

 
One of the primary reasons for denying your requests is the ongoing criminal 

proceedings—schedule for trial in August 2022 and currently on the eve of trial—which will be 
greatly impacted by your request for documents and things. Not only would the USAO need to 
devote resources to locating, managing, and supervising the disclosure of original documents in 
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its possession, but it would also be faced with an increased risk to the evidence the USAO will 
need to prosecute the upcoming criminal cases.  Additionally, there may be other investigations 
that relate to the investigatory documents you request. The Department objects to disclosing 
confidential information, information that may compromise ongoing criminal investigations or the 
pursuit of potential co-conspirators, and information the disclosure of which violates Department 
policy or is protected by court order. See Justice Manual §§ 9-11.130, 9-16.500, 9-27.760, 
available at https://www.justice.gov/jm/justice-manual.  
 

The deficiencies discussed above are particularly acute given the nature of the documents 
and information being sought—much of which consists of materials from the government’s 
investigative files in ongoing criminal matters. The Department’s Touhy regulations prohibit 
disclosures that “would reveal investigatory records compiled for law enforcement purposes, and 
would interfere with enforcement proceedings or disclose investigative techniques and 
procedures.” 28 C.F.R § 16.26(b)(5). Moreover, courts, including the Fifth Circuit, have routinely 
recognized protections over the Government’s investigative files. See, e.g., In re U.S. Dep’t of 
Homeland Sec., 459 F.3d 565, 569-71 (5th Cir. 2006) (recognizing “law enforcement privilege” 
and citing various factors in weighing litigant’s need for documents against Government’s interest 
in confidentiality). Your request seeks materials and information compiled for law enforcement 
purposes. Disclosing such information would greatly increase the likelihood that those who may 
be of interest to investigators could circumvent or impede investigative efforts by, for example, 
fabricating defenses, manufacturing or concealing evidence, or tampering with witnesses.  It is 
clear, therefore, that authorizing the requested production of documents would disclose and impair 
the effectiveness of current and ongoing investigatory procedures and techniques.  See 28 C.F.R. 
§16.26(b)(5). 

 
The Department cannot agree to produce comprehensive and sensitive files and other 

information from criminal investigations each time a party to civil litigation summarily asserts that 
those files may contain documents relevant to their case. See Davis Enters. v. U.S. Envtl. Prot. 
Agency, 877 F.2d 1181, 1187 (3d Cir. 1989) (recognizing agency’s legitimate concern with “the 
potential cumulative effect” that would result from granting compliance with subpoena); see also 
Moore v. Armour Pharm. Co., 927 F.2d 1194, 1197-98 (11th Cir. 1991) (same). For all of the 
reasons identified herein, the administration of justice plainly does not require disclosure of the 
requested information here, where the disclosure request has been made in connection with the 
defense of a private lawsuit.  See 28 C.F.R. § 16.26(c).  Indeed, the administration of justice would 
be impaired by disclosure of law enforcement records, and information that is related to current 
ongoing investigations.  
 

Your requests for information from law enforcement records are not only properly denied 
under § 16.26(b)(5), but also under a claim of law enforcement privilege pursuant to §16.26(a)(2). 
See In re Dep't of Investigation of New York, 856 F.2d 481,484 (2d Cir. 1988); Friedman v. Bache 
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Halsey Stuart Shields, Inc., 738 F.2d 1336, 1341 (D.C. Cir. 1984); see also Willard v. IRS, 776 
F.2d 100, 103-04 (4th Cir. 1985). In this regard, the FBI concludes that you have not made a 
showing of need for the requested documents that outweighs the potential harm that disclosure of 
investigatory information would cause the United States, especially at this point in time when the 
government is preparing to prosecute cases that rely on these investigatory records. Any potential 
need for the documents would not outweigh the harm that could result. The discovery you seek 
would jeopardize current criminal prosecutions and the integrity of any further law enforcement 
investigations. 
 

In addition to the law enforcement privilege, other privileges also make compliance with 
your requests inappropriate. 28 U.S.C. § 16.26(a)(2). The Department further objects to these 
requests to the extent they seek the production of documents that are prohibited from disclosure 
by law, including any applicable statutes, regulations, and/or rules of procedure. See 28 C.F.R. § 
16.26(b)(1)-(2). This includes the grand jury secrecy rule, Fed. R. Crim. P. 6(e). The government 
also objects on the grounds that many of the documents you seek are also protected under the work 
product doctrine and/or the attorney-client privilege.  Other information you request falls within 
the deliberative process privilege because it is pre-decisional and deliberative in nature.  See NLRB 
v. Sears, Roebuck & Co., 421 U.S. 132, 150-5 1 (1 975); EPA v. Mink, 41 0 U.S. 73, 87 (1973).  
Release of this information could, among other things, undermine the government's interest in 
fostering candid internal discussions, and your need for the requested testimony or documents does 
not outweigh the potential harm to the United States from disclosure. Tafas v. Dudas, 530 F. Supp. 
2d 786, 794 (E.D. Va. 2008) (deliberative materials are excluded in order to “encourage 
uninhibited and frank discussion of legal and policy matters” and to “prevent injury to the quality 
of agency decisions”). 

 
In addition to being subject to the other privileges asserted, the Department further objects 

to these on the grounds that the documents and information sought can be obtained from other 
parties in a manner that is “more convenient, less burdensome, or less expensive” to the 
Government. Fed. R. Civ. P. 26(b)(2)(C). Particularly, many of the documents in the possession 
of the FBI have been disclosed to the Receiver who has, in turn, made these documents available 
to the civil defendants. As a result, these documents that have been disclosed to others have also 
been disclosed to, or are available to, you.  

 
Statutory or procedural bars also preclude the requested disclosure. See 28 C.F.R. 

§ 16.26(b)(l).  Under the Privacy Act, absent consent, the Department is generally prohibited from 
disclosing any information contained in a system of records pertaining to an individual.  See 5 
U.S.C. § 552a(b).  Your requests seek information from the FBI's files concerning investigations 
of Lamar Adams.  Moreover, your requests extend to investigative or other files that include 
information pertaining to other individuals.  Much of the information you seek is therefore 
protected under the Privacy Act and may not be disclosed to you except pursuant to court order.  
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See id. § 552a(b)(11).  The requested documents also may include classified information that 
cannot be disclosed.  See 28 C.F.R. § 16.26(b)(3).   
 

As such, the Department cannot authorize the production of documents you seek.  If you 
have questions concerning this matter, please contact Drew Norwood at (601) 973-2821. 
 

Sincerely, 
 
DARREN J. LAMARCA 
United States Attorney 
Southern District of Mississippi 

  
         By:         

Andrew R. Norwood, AUSA  
Attorney for the Federal Bureau of 
Investigation 
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Andrew R. Norwood 
ASSISTANT UNITED STATES ATTORNEY 

U.S. DEPARTMENT OF JUSTICE                  
Office of the United States Attorney             
Southern District of Mississippi                      
   
501 E. Court Street, Suite 4.430                                                                                                
Jackson, Mississippi 39201 
(601) 973 - 2821 (Direct Phone)                   
(601) 965 - 4409 (Facsimile)  
E-Mail: Drew.Norwood@usdoj.gov   

 

 

   
May 31, 2022 

 
Via Electronic Mail 

RiverHills Bank 
c/o Kelly Simpkins 
WELLS MARBLE & HURST, PLLC 
ksimpkins@wellsmar.com 
 

Re:   Third-party Subpoenas and Document Requests to the U.S. Attorney’s Office 
for the Southern District of Mississippi and AUSA David H. Fulcher; In re 
Consolidated Discovery in Cases Filed by Alysson Mills, Case No. 3:22-cv-00036-
CWR-FKB 

 
Dear Mr. Simpkins:   
 

On March 29, 2022, the United States Attorney’s Office for the Southern District of 
Mississippi was served with a subpoena in the above-referenced matter, requesting documents 
from the United States Attorney’s Office and from AUSA David H. Fulcher.1  These subpoenas 
were accompanied by a letter purporting to comply with the Department of Justice’s (the 
“Department”) Touhy regulations that govern third-party requests for documents from the 
Department or its employees.  The subpoena was issued on behalf of your client, RiverHills Bank, 
in the above-referenced matter. This letter serves as a response to your subpoenas and Touhy 
requests. 

 
As an initial matter, your requests are overly broad and place an undue burden on the 

government. You request all “documents and information . . . including but not limited to the 
following topics,” and list generic categories which are not reasonably limited, such as: “[a]ny 
documents or records you have obtained or received from non-governmental persons or entities 
that relate to Adams or Madison Timber.” Touhy Request at p. 3. In addition, you seek, any 
“documents or records You have obtained or received from any other governmental persons or 

 
1 Because AUSA Fulcher is an attorney and an agent of the USAO, these two requests will be treated here together.  
Any reference hereafter to the USAO extends also AUSA Fulcher.   
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entities that relate to Adams, Madison Timber or the Ponzi Scheme,” and also any “documents or 
records You have obtained from non-governmental persons or entities that relate to Adams, 
Madison Timber or the Ponzi Scheme.”  Again, this broad request has little to qualify it in a 
reasonable manner. Touhy Request at p. 3.   

 
Another point that should be stated at the outset is that many of the documents you request 

have already been produced or made available through other sources. First, any documents 
produced in response to a Freedom of Information Act request can be obtained from the requesting 
party. Second, documents in the possession and control of the USAO, including a transcript, were 
unsealed and made available to all parties through the criminal proceeding. See, ECF No. 17-19, 
Exhibits of Government and Defendant, Civil Action No. 3:18-cr-00088-CWR-FKB.  Third, the 
USAO has in the past produced documents to the Receiver Alysson Mills, and the Receiver has 
provided copies or access to each of these documents to your client. Fourth, many of the documents 
you seek are not in the possession or control of the USAO but rather are in the possession of the 
FBI. That said, many of these documents too have been made available to you. The FBI has 
produced copies of documents, computer images, and memory devices which were seized from 
Lamar Adams/Madison Timber’s office or personal vehicle. These documents were produced to 
the Receiver pursuant to Court order and were then made available to your clients and other 
defendants to the civil actions brought by the Receiver. As a result, you have access to all 
documents that the FBI was directed to produce to the Receiver. 
 

As to all items you request that are in the possession of the USAO and which have not been 
made available to you, the Department of Justice must assess your request in light of its Touhy 
regulations, which provide that Department officials should consider "[whether] such disclosure 
is appropriate under the rules of procedure governing the case or matter in which the demand 
arose," and "[whether] disclosure is appropriate under the relevant substantive law concerning 
privilege." 28 C.F.R. § 16.26(a)(l)-(2). In addition, the Department official will not approve 
disclosure that "would violate a statute . . . or a rule of procedure, such as the grand jury secrecy 
rule, [Fed. R. Crim. P. 6(e)]," or "would reveal classified information." Id. § 16.26(b)(l), (3). Nor, 
"unless the administration of justice requires disclosure," will the Department official approve 
disclosure that "would reveal a confidential source or informant, unless the investigative agency 
and the source or informant have no objection," or "would reveal investigatory records compiled 
for law enforcement purposes, and would interfere with enforcement proceedings or disclose 
investigative techniques and procedures the effectiveness of which would thereby be impaired." 
Id. §§ 16.26(b)(4)-(5), (c).  Upon consideration of the relevant factors, the Department has decided 
not to authorize the requested production of documents from the USAO at this time.  

 
Your letter states, without support, that disclosure is “appropriate under the relevant 

substantive law concerning privilege,” that disclosure “would not reveal classified information” 
and that disclosure “would not reveal a confidential source or informant.”  However, the 
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Department disagrees with each of these assertions. As we will show below, all or most of the 
documents and information you seek, at least the documents and information that you have not 
already been given access to, are either protected by privilege or would detract from the 
Department fulfilling its mission.  

 
One of the primary reasons for denying your requests is the ongoing criminal 

proceedings—schedule for trial in August 2022 and currently on the eve of trial—which will be 
greatly impacted by your request for documents and things. Not only would the USAO need to 
devote resources to locating, managing, and supervising the disclosure of original documents in 
its possession, but it would also be faced with an increased risk to the evidence the USAO will 
need to prosecute the upcoming criminal cases.  Additionally, there may be other investigations 
that relate to the investigatory documents you request. The Department objects to disclosing 
confidential information, information that may compromise ongoing criminal investigations or the 
pursuit of potential co-conspirators, and information the disclosure of which violates Department 
policy or is protected by court order. See Justice Manual §§ 9-11.130, 9-16.500, 9-27.760, 
available at https://www.justice.gov/jm/justice-manual.  
 

The Department’s Touhy regulations prohibit disclosures that “would reveal investigatory 
records compiled for law enforcement purposes, and would interfere with enforcement 
proceedings or disclose investigative techniques and procedures.” 28 C.F.R § 16.26(b)(5). 
Moreover, courts, including the Fifth Circuit, have routinely recognized protections over the 
Government’s investigative files. See, e.g., In re U.S. Dep’t of Homeland Sec., 459 F.3d 565, 569-
71 (5th Cir. 2006) (recognizing “law enforcement privilege” and citing various factors in weighing 
litigant’s need for documents against Government’s interest in confidentiality). Your request seeks 
materials and information compiled for law enforcement purposes.  These records—which include, 
among other things, original deeds and other documents, internal memoranda, witness statements, 
arrest and criminal history reports—are infused with sensitive information concerning the criminal 
investigations and prosecution of individuals related to the Lamar Adams/Madison Timber case.  
The files from which you seek evidence contain information concerning theories of the case, 
evidentiary discoveries, and witness identities.  Disclosing such information would greatly 
increase the likelihood that those who may be of interest to investigators could circumvent or 
impede investigative efforts by, for example, fabricating defenses, manufacturing or concealing 
evidence, or tampering with witnesses.  It is clear, therefore, that authorizing the requested 
production of documents would disclose and impair the effectiveness of current and ongoing 
investigatory procedures and techniques.  See 28 C.F.R. §16.26(b)(5). 

 
The Department cannot agree to produce comprehensive and sensitive files and other 

information from criminal investigations each time a party to civil litigation summarily asserts that 
those files may contain documents relevant to their case. See Davis Enters. v. U.S. Envtl. Prot. 
Agency, 877 F.2d 1181, 1187 (3d Cir. 1989) (recognizing agency’s legitimate concern with “the 
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potential cumulative effect” that would result from granting compliance with subpoena); see also 
Moore v. Armour Pharm. Co., 927 F.2d 1194, 1197-98 (11th Cir. 1991) (same). For all of the 
reasons identified herein, the administration of justice plainly does not require disclosure of the 
requested information here, where the disclosure request has been made in connection with the 
defense of a civil lawsuit.  See 28 C.F.R. § 16.26(c).  Indeed, the administration of justice would 
be impaired by disclosure of law enforcement records, and information that is related to current 
ongoing investigations.  
 

Your requests for information from law enforcement records are not only properly denied 
under § 16.26(b)(5), but also under a claim of law enforcement privilege pursuant to §16.26(a)(2). 
See In re Dep't of Investigation of New York, 856 F.2d 481,484 (2d Cir. 1988); Friedman v. Bache 
Halsey Stuart Shields, Inc., 738 F.2d 1336, 1341 (D.C. Cir. 1984); see also Willard v. IRS, 776 
F.2d 100, 103-04 (4th Cir. 1985). In this regard, the USAO concludes that you have not made a 
showing of need for the requested documents that outweighs the potential harm that disclosure of 
investigatory information would cause the United States, especially at this point in time when the 
government is preparing to prosecute cases that rely on these investigatory records. Any potential 
need for the documents would not outweigh the harm that could result. The documents you seek 
would jeopardize the current criminal prosecutions and the integrity of any further law 
enforcement investigation. 
 

In addition to the law enforcement privilege, other privileges also make compliance with 
your requests inappropriate. 28 U.S.C. § 16.26(a)(2). The Department further objects to these 
requests to the extent they seek the production of documents that are prohibited from disclosure 
by law, including any applicable statutes, regulations, and/or rules of procedure. See 28 C.F.R. § 
16.26(b)(1)-(2). This includes the grand jury secrecy rule, Fed. R. Crim. P. 6(e). The government 
also objects on the grounds that many of the documents you seek are also protected under the work 
product doctrine and/or the attorney-client privilege.  Other information you request falls within 
the deliberative process privilege because it is pre-decisional and deliberative in nature.  See NLRB 
v. Sears, Roebuck & Co., 421 U.S. 132, 150-51 (1975); EPA v. Mink, 410 U.S. 73, 87 (1973).  
Release of this information could, among other things, undermine the government's interest in 
fostering candid internal discussions, and your need for the requested testimony or documents does 
not outweigh the potential harm to the United States from disclosure. Tafas v. Dudas, 530 F. Supp. 
2d 786, 794 (E.D. Va. 2008) (deliberative materials are excluded in order to “encourage 
uninhibited and frank discussion of legal and policy matters” and to “prevent injury to the quality 
of agency decisions”). 

 
In addition to being subject to the other privileges asserted, the Department further objects 

to these on the grounds that the documents and information sought can be obtained from other 
parties in a manner that is “more convenient, less burdensome, or less expensive” to the 
Government. Fed. R. Civ. P. 26(b)(2)(C). Particularly, many of the documents in the possession 
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of the USAO and the FBI have been disclosed to the Receiver who has, in turn, made these 
documents available to the defendants in the Consolidated Discovery Case. As a result, these 
documents that have been disclosed to others have also been disclosed to, or are available to, you.  

 
Statutory or procedural bars also preclude the requested disclosure. See 28 C.F.R. 

§ 16.26(b)(l).  Under the Privacy Act, absent consent, the Department is generally prohibited from 
disclosing any information contained in a system of records pertaining to an individual.  See 5 
U.S.C. § 552a(b).  Your requests seek information from the USAO's files concerning 
investigations of Lamar Adams and other related individuals.  Much of the information you seek 
is therefore protected under the Privacy Act and may not be disclosed to you except pursuant to 
court order.  See id. § 552a(b)(11).  The requested documents also may include classified 
information that cannot be disclosed.  See 28 C.F.R. § 16.26(b)(3).   

 
As such, the Department cannot authorize the production of documents you seek.  If you 

have questions concerning this matter, please contact Drew Norwood at (601) 973-2821. 
 

Sincerely, 
 
DARREN J. LAMARCA 
United States Attorney 
Southern District of Mississippi 

  
         By:       

Andrew R. Norwood, AUSA  
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