
 

IN THE UNITED STATES DISTRICT COURT  

FOR THE SOUTHERN DISTRICT OF MISSISSIPPI 

NORTHERN DIVISION 

 

IN RE:  CONSOLIDATED  

DISCOVERY IN CASES FILED BY 

ALYSSON MILLS, IN HER    CIVIL ACTION NO. 3:22-cv-36-CWR-FKB 

CAPACITY AS RECEIVER FOR 

ARTHUR LAMAR ADAMS AND 

MADISON TIMBER PROPERTIES, LLC 

 

[Cases consolidated for discovery only: 

Mills v. Baker Donelson, et al., Civil Action No. 3:18-cv-866-CWR-FKB; 

Mills v. BankPlus, et al., Civil Action No. 3:19-cv-196-CWR-FKB;  

Mills v. The UPS Store, Inc., et al., Civil Action No. 3:19-cv-364-CWR-FKB;  

Mills v. Trustmark, et al., Civil Action No. 3:19-cv-941-CWR-FKB] 

 

 

ALYSSON MILLS, IN HER CAPACITY  

AS RECEIVER FOR ARTHUR LAMAR  

ADAMS AND MADISON TIMBER  

PROPERTIES, LLC,  

 

   Plaintiff,                  

   

 v.     

 

       

BANKPLUS; BANKPLUS WEALTH 

MANAGEMENT, LLC; GEE GEE 

PATRIDGE, VICE PRESIDENT AND 

CHIEF OPERATING OFFICER OF 

BANKPLUS; STEWART PATRIDGE; 

JASON COWGILL; MARTIN 

MURPHREE; MUTUAL OF OMAHA 

INSURANCE COMPANY; and 

MUTUAL OF OMAHA INVESTOR 

SERVICES, INC., 

   Defendants. 

 

 

 

 

 

 

 

Case No. 3:19-cv-196-CWR-FKB 

 

Arising out of Case No. 3:18-cv-252, 

Securities and Exchange Commission v. 

Arthur Lamar Adams and Madison Timber 

Properties, LLC 

 

 

 

Hon. Carlton W. Reeves, District Judge 

Hon. F. Keith Ball, Magistrate Judge 
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ALYSSON MILLS, IN HER CAPACITY  

AS RECEIVER FOR ARTHUR LAMAR  

ADAMS AND MADISON TIMBER  

PROPERTIES, LLC , 

 

   Plaintiff, 

                     

    

 v.    

       

 

TRUSTMARK NATIONAL BANK;  

BENNIE BUTTS; JUD WATKINS;  

SOUTHERN BANCORP BANK; and 

RIVERHILLS BANK, 

 

   Defendants. 

 

 

 

 

Case No. 3:19-cv-941-CWR-FKB 

 

Arising out of Case No. 3:18-cv-252, 

Securities and Exchange Commission v. 

Arthur Lamar Adams and Madison Timber 

Properties, LLC 

 

 

 

Hon. Carlton W. Reeves, District Judge 

Hon. F. Keith Ball, Magistrate Judge 

 

 

 

 

BANKS’ JOINT MEMORANDUM BRIEF IN SUPPORT OF THEIR 

MOTION TO COMPEL THE UNITED STATES DEPARTMENT OF JUSTICE 

TO COMPLY WITH SUBPOENAS DUCES TECUM 

______________________________________________________________________________ 

 

Pursuant to L.U.Civ.R. 7(b)(2) and (b)(4), Defendants BankPlus and BankPlus Wealth 

Management (“BankPlus”), RiverHills Bank (“RiverHills”), and Trustmark National Bank 

(“Trustmark”) (collectively, the “Bank Movants”) submit their Memorandum Brief in Support of 

their Motion to Compel the U.S. Department of Justice to Comply with Subpoenas Duces Tecum 

[Doc. 520], setting forth the legal arguments supporting the requested relief. 

 

 

***
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I. INTRODUCTION 

In accordance with the Case Management Order [Doc. 7] (“CMO”), Bank Movants issued 

subpoenas duces tecum to the following nonparties: (1) the U.S. Attorney’s Office for the Southern 

District of Mississippi (“USAO”); (2) the Federal Bureau of Investigation (“FBI”); and (3) 

Assistant U.S. Attorney David H. Fulcher (“Fulcher”). All three fall under the purview of the U.S. 

Department of Justice;1 accordingly, Bank Movants direct the subject motion generally towards 

the DOJ (in reference to those named in the subpoenas).2 The subpoenas essentially seek the 

government’s investigative files on Lamar Adams (“Adams”) and the Ponzi scheme he ran through 

his solely-owned fake enterprise, Madison Timber Properties, LLC (“Madison Timber”). In 

response, the DOJ issued multiple objections and failed to produce any responsive documents.3 

Bank Movants now seek an order compelling compliance pursuant to Rule 45(d)(2)(B)(i).  

II. RELEVANCY OF SUBPOENAED DOCUMENTS AND INFORMATION  

On October 25, 2022, Magistrate Judge Ball held an omnibus hearing on, inter alia, the 

SEC Motion to Compel (the “October 25 Hearing”), at which counsel for RiverHills and the SEC 

presented oral argument regarding that motion. At the October 25 Hearing, this Court observed: 

This lawsuit deals with Lamar Adams and Madison and the Ponzi scheme. … [T]he SEC’s 

investigation on documents that they may have are dealing with the exact same subject 

matter that we are dealing with in this lawsuit. … I think all of this argument about 

comparative negligence and all of that, while very interesting, is not really necessary in 

this motion. … To me, it seems that these documents - - some of these documents would 

certainly be relevant for the reasons that I’ve said before, regardless of the whole 

comparative negligence issue or defense that RiverHills is raising.  

 
1 The FBI is a component agency of the DOJ. See, 28 U.S.C.A. § 531. The U.S. Attorneys and their offices 

are also a part of the DOJ. See, 28 U.S.C.A. § 541.  
2 Each of the Bank Movants’ subpoenas are styled slightly differently. In substance, all of the subpoenas 

seek documents and communications from the DOJ regarding the Madison Timber Ponzi scheme.  
3 Most of the objections mirror those raised by the U.S. Securities and Exchange Commission (“SEC”), 

against whom Bank Movants have a pending Motion to Compel. [Doc. 452] (RiverHills); [Doc. 459] 

(BankPlus); [Doc. 460] (Trustmark). Accordingly, Bank Movants adopt by reference and incorporate here 

all of their arguments and authorities set forth in support of that motion.  
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2 

 

October 25 Hearing Transcript, at pgs. 21-22; 37-38. 

Bank Movants fully concur with this Court’s observations from the hearing. There is only 

one Ponzi scheme at issue. One can reasonably conclude that the FBI and the USAO likely have 

one main investigative file related to Lamar Adams and his Ponzi scheme.4 Bank Movants are not 

seeking ancillary documents and information related to multiple Ponzi schemes. Bank Movants 

are not seeking a compendium on law-enforcement techniques used by the DOJ generally. The 

subpoenas simply seek the investigative file(s) regarding the Madison Timber Ponzi scheme.  

This District Court of the Northern District of Mississippi has held: 

[D]iscovery may be had regarding any matter, not privileged, which is relevant to the 

subject matter involved in the pending action. An objection that the material sought to be 

discovered will be inadmissible at the trial is not well taken if that material appears to be 

reasonably calculated to lead to the discovery of admissible evidence. The requirement 

of relevancy thus has reference to the subject matter of the action and the rule does not 

call into operation legal tests of relevancy or admissibility. Hercules Powder Co. v. Rohm 

& Haas Co., 3 F.R.D. 302 (D.Del.1943). This court has repeatedly recognized the broad 

scope of discovery under the Federal Rules of Civil Procedure. 

 

Griffin v. Memphis Sales & Mfg. Co., 38 F.R.D. 54, 56 (N.D. Miss. 1965) (emphasis added). The 

“subject matter” of this litigation is the Madison Timber Ponzi scheme. Documents related to that 

subject matter are what the Movants seek.  

Moreover, the entire file contains relevant evidence. Not some of the file. Not portions of 

the file. Everything in the DOJ’s investigative file(s) of the Madison Timber Ponzi scheme contains 

relevant evidence. Any concerns the DOJ may have regarding what limitations should be set as to 

the main file(s) at issue are addressed by other arguments. See, Deitchman v. E.R. Squibb & Sons, 

 
4 In stating “one main investigative file,” Bank Movants assume that the FBI and USAO each have their 

own distinct files (although assuredly documents are passed between the two agencies). To the extent this 

is not the case (or to the extent there are multiple investigative files within each agency), the DOJ should 

so state. For example, if there is one file as to the “Madison Timber Ponzi scheme,” and one file as to 

“Lamar Adams,” the government should provide that clarification.  
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Inc., 740 F.2d 556, 566 (7th Cir. 1984) (“[T]he Federal Rules ‘permit the broadest possible scope 

of discovery and leave it to the enlightened discretion of the district court to decide what 

restrictions may be necessary in a particular case[.]’”). Whether some documents within the files 

are “privileged” is separate and distinct from whether those documents are “relevant.”  

Any attempts to distinguish whether particular documents within the DOJ’s file may or 

may not be “relevant” misses the mark. The analysis starts from the point that the subpoenas seek 

from each agency one primary investigative file(s). A subpoena duces tecum can validly request 

“categories of document related to a specified matter or issue.” See, [Doc. 452, pg. 7]. The 

“specified matter” is the Madison Timber Ponzi scheme. Further, this discovery is limited in scope 

and time because—as explained by the Court at the hearing—“the entire Ponzi scheme itself is 

temporal in time. … [The agencies] know the files that [they] have with respect to Madison 

Timber, Lamar Adams, and this Ponzi scheme.” October 25 Hearing Transcript, at pg. 47.  

Once relevance is shown, the burden then shifts to the subpoena objector to identify which 

particular documents within the subpoenaed file should be withheld (and on what bases). See, Hall 

v. Johnson & Johnson, 2022 WL 1284466, at *4 (D.N.J. Apr. 29, 2022) (“[O]nce court determines 

that subpoenaed information [is] ‘relevant, the burden shifts to [non-party] to explain why 

discovery should not be permitted[.]”) (citation omitted); Andresen v. Pennsylvania, 2022 WL 

2918900, at *2 (M.D. Pa. July 25, 2022) (“[T]he subpoenaing party bears the initial burden to 

establish the relevance of the material sought, and then the burden shifts to the subpoenaed party 

to demonstrate that the subpoena seeks privileged or otherwise protected material under Rule 45.”). 

See also, [Doc. 452, pgs. 8-9]. Indeed, the point is underscored by the Rule 45 requirement the 

subpoenaed person must “describe the nature of the withheld documents [and] communications” 

in a manner that “will enable the parties to assess the claim.” Fed. R. Civ. P. 45(e)(2)(A); See 
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also, In re Santa Fe Intern. Corp., 272 F.3d 705, 710 (5th Cir.2001) (“A party asserting a privilege 

exemption from discovery bears the burden of demonstrating its applicability.”) 

Accordingly, the question now before the Court is: which documents (if any) is the DOJ 

allowed to hold back? That question can be answered only by the DOJ’s providing particularized 

information about the documents within its control to evaluate any privilege claims. Arguments 

regarding “relevancy,” though, are inapplicable. If there were any doubt, the Rules of Civil 

Procedure dictate that those doubts should be resolved in favor of production. See, Heat & Control, 

Inc. v. Hester Indus., Inc., 785 F.2d 1017, 1024 (Fed. Cir. 1986) (the discovery-rule “commentators 

caution that ‘the court must be careful not to deprive a party of discovery that is reasonably 

necessary to afford a fair opportunity to develop and prepare the case.’”) (citing Fed. R. Civ. P. 

26(b)(1) Notes of Advisory Committee on Rules, 1983 Amendment); Truswal Sys. Corp. v. Hydro-

Air Eng’g, Inc., 813 F.2d 1207, 1212 (Fed. Cir. 1987) (“Where relevance is in doubt, the rule 

indicates that the court should be permissive.”). In addition to these reasons, Bank Movants assert 

any remaining relevancy arguments, including comparative fault. See, [Doc. 452, pgs. 2-6].  

III. LEGAL AUTHORITIES 

As noted supra, Bank Movants adopt by reference all of the legal authorities set forth in 

the Motion to Compel against the SEC. [Docs. 451; 452]. The law on Rule 45 subpoenas is 

summarized in those filings. Bank Movants supplement authorities regarding two points: (1) there 

is no “Touhy privilege”; (2) the default rule is the movants are entitled to the government’s records. 

A. There is no “Touhy privilege” nor “Touhy procedures” to be followed.  

The DOJ’s Declination Letters do not affirmatively state the DOJ is asserting a “Touhy 

privilege.” But they imply it. The agencies cite the DOJ’s so-called “Touhy regulations,” which 

are set out in 28 C.F.R. §§ 16.21 through 16.29. The letters then state: “[T]he [DOJ] must assess 
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your request in light of its Touhy regulations … Upon consideration of the relevant factors [under 

those regulations], the [DOJ] has decided not to authorize the requested production of documents 

from the [DOJ] at this time.” See, USAO Declination Letter, pg. 2. This statement presupposes 

that the agency has the unilateral right to “decide not to authorize the requested production of 

documents.” It does not. 

Touhy does not create a legal basis for agencies to withhold records. See, [Doc. 452, pgs. 

10-14]. The case only authorized federal agencies to “centraliz[e] [the] determination as to 

whether subpoenas duces tecum will be willingly obeyed or challenged.” U.S. ex rel. Touhy v. 

Ragen, 340 U.S. 462, 468 (1951). Put simply, Touhy authorizes federal agencies to designate 

internally who gets to make the decision when a subpoena is served on an employee. It does not, 

however, give agencies the freedom to make whatever decision they want. Id. at 472 (“this case 

cannot afford a basis for a future suggestion that the Attorney General can forbid every subordinate 

who is capable of being served by process from producing relevant documents”).  

Accordingly, any discussion regarding the DOJ’s regulations or administrative procedures 

“is irrelevant.” In re Rail Freight Fuel Surcharge Antitrust Litig., 2010 WL 11613859, at *3 

(D.D.C. Sept. 9, 2010).5 “Thus, the only question presented is” whether disclosure by the federal 

agency is required under Rule 45. Id. The DOJ cannot credibly argue otherwise, since the 

department’s own manual confirms that the procedural rules control. DOJ Manual, § 1-6.400, 

available at https://www.justice.gov/jm/justice-manual (“[These Touhy] regulations neither create 

 
5 The regulations are also irrelevant in so far as they are not instructions directed at a subpoena-issuing 

litigant. They are internal instructions directed at agency employees. See, e.g., 28 C.F.R. § 16.22(b) 

(“Whenever a demand is made upon an employee …, the employee shall immediately notify the U.S. 

Attorney[.]”). The proposition that “Touhy regulations” are not pointed outwards at the public is consistent 

with the Court’s decision regarding the agency’s “housekeeping authority.” Movants did not need to 

“comply” with any “Touhy regulations” because there are no instructions directed to the subpoena issuer.  
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new privileges nor supersede discovery obligations that exist under the Federal Rules of Civil 

Procedure.”). 

B. The default rule is that Bank Movants are entitled to government records.  

The analysis regarding the subpoenas should be framed by the fundamental principal that 

members of the public are entitled to records from their government. See, generally, Klein Indep. 

Sch. Dist. v. Mattox, 830 F.2d 576, 581 (5th Cir. 1987) (“The people, in delegating authority, do 

not give their public servants the right to decide what is good for the people to know and what is 

not good for them to know. The people insist on remaining informed so that they may retain control 

over the instruments they have created.”) (citing state public-records act); See also, 37A Am. Jur. 

2d Freedom of Information Acts § 390 (“requester’s need, purpose, or motivation does not affect 

the right to inspect public records because public records acts vindicate the public’s right to 

know rather than the rights of any individual.”) (emphasis added). 

 Although this is not a FOIA claim, the point is analogous in this context, because with 

federal subpoenas served on federal agencies, courts have applied the common-law rule of the 

“Right to Every Man’s Evidence” for parties seeking the evidence within litigation. [Doc. 452, pg. 

6]. These principals certainly apply with even greater force for litigation in which the relevancy of 

the subpoena requests has been established. Accordingly, the default position is that the burden 

remains on the government to provide detailed justifications for their withholdings. See, 

Stephenson v. I.R.S., 629 F.2d 1140, 1145 (5th Cir. 1980) (noting Vaughn “require[s] from the 

withholding agency an index and detailed justification for their claim.”). This duty is no different 

than the agencies’ duty to describe the nature of the withheld documents under Rule 45(e)(2)(A).   
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IV. ARGUMENT 

Bank Movants cannot fully evaluate the DOJ’s arguments because the agencies summarily 

claim that any level of a response would be an “undue burden,” and that the agencies “object[] to 

these requests to the extent they seek the production of documents that are prohibited from 

disclosure by law, including any applicable statutes, regulations, and/or rules of procedure.” 

USAO Declination Letter, pg. 4. Bank Movants address the generality of the objections to the 

extent they can. As explained supra, the Court employs the same Rule 45 analysis for the federal 

agencies as it would with any other subpoena. 

A. Undue Burden Objection 

The DOJ has offered no evidence as to the “burden” it would incur in having to respond to 

the subpoenas. The burden of establishing a “burden” is on the one raising the objection: 

“A party resisting discovery must show specifically how each ... document request is overly 

broad, unduly burdensome, or oppressive by submitting affidavits or offering evidence 

revealing the nature of the burden.” Heller v. City of Dallas, 303 F.R.D. 466, 490 (N.D. 

Tex. 2014) (citing McLeod, Alexander, Powel & Apffel, P.C. v. Quarles, 894 F.2d 1482, 

1485 (5th Cir. 1990)). Wilbourn has submitted no evidence or details supporting his 

objections and has instead simply made conclusory allegations. 

 

Mayfield v. City of Madison, Mississippi, 2019 WL 13171420, at *1 (S.D. Miss. Dec. 17, 2019) 

(Ball, Magistrate J.). As further explained by the Court at the October 25 Hearing: “Anybody that’s 

claiming undue burden is going to need to submit some -- by affidavit or otherwise, some evidence 

that shows exactly -- what do you mean an undue burden? What’s the time? What’s the cost?” 

October 25 Hearing Transcript, pg. 43. Accordingly, to the extent the DOJ submits evidence 

regarding the “burden,” Bank Movants will address those arguments at that time. 

 Bank Movants submit that, even to the extent a “burden” is shown, the relevance of the 

documents to this action nonetheless “militates in favor of requiring a great effort on [the] part 
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[of the non-party governmental agency] to produce any documents relevant to a fair termination 

of this litigation.” Westinghouse Elec. Corp. v. City of Burlington, Vt., 351 F.2d 762, 767 (D.C. 

Cir. 1965) (further emphasizing the “fact that these are very important cases with large sums 

of money at stake is relevant in determining the reasonableness of the subpoena. Even though 

the subpoena is addressed to [a representative of the Attorney General of the United States as] a 

non-party, inconvenience occasioned by compliance with the subpoena is not a sufficient reason 

to quash.”). The DOJ has also not yet addressed the offer to pay for the costs of production and 

why that offer does not substantially reduce any claimed “burden” by the agency. Other courts 

have rejected an undue-burden objection by federal agencies under similar circumstances: 

“Appellants offered to defray the cost of abiding the subpoenas. (R.T. 15. Cf. also Rule 45(b)(2).) 

All that has been offered by the government appears to be the opinions and conclusions of counsel. 

(E.g., R.T. 165-68.) There is nothing to sustain the claim that the subpoenas were oppressive.” 

Goodman v. United States, 369 F.2d 166, 169 (9th Cir. 1966). 

B. No Requirement That Documents Must be Obtained from Other Parties 

Also like the SEC, the DOJ “objects to these [requests] on the grounds that the documents 

and information sought can be obtained from other parties[.]” USAO Declination Letter, pg. 4. 

This argument has no merit. See, [Doc. 452, pgs. 22-24]. Bank Movants would further note that 

the DOJ has brought this same argument unsuccessfully in the past: 

[T]he fact that discovery from the plaintiffs was or was not productive would not 

bar the issuance of a subpoena against the Government. The most thorough 

discovery from other sources would not necessarily reveal what is in the 

Government’s files. For example, an officer of one of the plaintiffs might have 

made an oral complaint to the Justice Department. The only memorandum of it 

might be in the Government files. Taking the deposition of the officer would 

obviously be no substitute for searching the Government files. Nor is the subpoena 

limited to complaints to the Department made by plaintiffs. 
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Westinghouse Elec. Corp., 351 F.2d at 767 n.8 (emphasis added); October 25 Hearing Transcript, 

at pg. 30 (“The defendants are entitled to trust but verify through subpoenas.”).  

C. Governmental Privileges 

The DOJ raises “privileges” generally in its Declination Letters, but the agencies primarily 

rely on the assertion of the law-enforcement privilege. See, FBI Declination Letter, pgs. 3-4. First, 

the government cannot make “blanket assertions” and “conclusory statements” that all materials 

in their files are subject to the privileges. See, [Doc. 452, pgs. 25-26]. Additionally, the Fifth 

Circuit “describes the privilege more narrowly than have some circuits.” S.E.C. v. Cuban, 2013 

WL 1091233, at *8 n.10 (N.D. Tex. Mar. 15, 2013). The privilege would not apply to, inter alia, 

“people who have been investigated in the past but are no longer under investigation[.]” In re U.S. 

Dep’t of Homeland Sec., 459 F.3d 565, 571 (5th Cir. 2006) (further noting that “[e]ven the files of 

active law enforcement agencies lose their privileges after particular investigations become 

complete”). For example, someone who is very likely no longer under investigation would be 

Lamar Adams, who everyone knows confessed and was imprisoned a few years ago. Certainly, 

any claimed law-enforcement privileges have fallen off of Adams’s investigative file at this point.  

Bank Movants cannot fully evaluate the privilege claims because the DOJ fails to identify 

specific documents and information to which the agencies contend the purported privileges apply: 

While federal common law recognizes a law enforcement privilege …, that privilege is 

qualified and not a blanket prohibition on production. Id. at 1159–60. Rather, the 

nonparty opposing production must make a substantial showing that the privilege is 

applicable and that specific harms are likely to result from disclosure. Id. (referencing 

ten-factor balancing test). The [government’s] perfunctory Motion contains no analysis, 

and the [government] has not shown that the law enforcement privilege is applicable to the 

documents and records it is withholding or that specific harm is likely to result from 

disclosure. 
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United States v. Sinha, 2014 WL 4988395, at *2 (S.D. Miss. Oct. 7, 2014) (emphasis added). See 

also, PIC Grp., Inc. v. LandCoast Insulation, Inc., 2010 WL 1529358, at *1 (S.D. Miss. Apr. 14, 

2010) (“The burden of establishing privilege rests on the party who invokes it.”) (also noting the 

“law enforcement privilege” provides only “limited protection to government documents”); United 

States v. Gieger Transfer Serv., Inc., 174 F.R.D. 382, 385 (S.D. Miss. 1997) (“In a civil case, there 

is a strong presumption in favor of discovery, and the government must overcome that 

presumption” notwithstanding “the mere relationship between criminal and civil proceedings, and 

the resulting prospect that discovery in the civil case could prejudice the criminal proceeding[.]”); 

Hernandez v. Causey, 2020 WL 5412486, at *4 (S.D. Miss. Sept. 9, 2020) (the law-enforcement 

“privilege should not prevent the government from providing a basic description of the operations, 

[including] the targets of the operations”). 

 Moreover, the governmental privileges are “qualified.” Sinha, 2014 WL 4988395, at *2.  

Accordingly, even if the DOJ properly ties the privileges to particular documents/communications, 

Bank Movants still intend to argue the reasons the balancing interests support production 

(depending on which materials the agencies assert a privilege over). Ramirez, 2010 WL 11646629, 

at *4 (qualified privileges must “tak[e] into account alternatives such as producing documents at 

issue subject to a protective order or redactions.”). All in all, Bank Movants cannot further develop 

these arguments until they know more specifically what the government has. 

D. The Privacy Act under 5 U.S.C.A. § 552a(b) does not prohibit disclosure. 

The DOJ briefly adds at the conclusion of its Declination Letters that the Privacy Act may 

prevent the agencies from making disclosures. The argument can be disposed of expeditiously per 

the provision cited by the DOJ, which states the applicable prohibition applies “unless disclosure 
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of the record would be – (11) pursuant to the order of a court of competent jurisdiction.” 5 U.S.C.A. 

§ 552a(b)(11). Bank Movants are now seeking a court order with respect to their subpoenas.  

E. The subpoenas were timely served.  

At the October 25 Hearing, the Court raised the question as to the SEC Motion “whether 

the subpoena had been properly served prior to the deadline of March the 31st?” Hearing 

Transcript, pg. 11. For “service” of a subpoena under Rule 45, the rule defines the requirement as 

“delivery.” Fed. R. Civ. P. 45(b)(1). Many more recent court decisions have held that the plain 

language of Rule 45’s “delivery” requires less than “service” under Rule 4. See, Bland v. Fairfax 

Cnty., Va., 275 F.R.D. 466 (E.D. Va. 2011). The reason is because “‘Rule 45 itself does not require 

service to be accomplished’ any particular way; ‘rather, it only requires “deliver[y]” of the 

subpoena.’” Castleberry v. Camden Cnty., 331 F.R.D. 559, 561 (S.D. Ga. 2019). Moreover, it 

makes complete sense to hold that the “delivery” requirement of Rule 45 imposes an obligation 

that is different from (and less than) the “service” requirement in Rule 4. Courts have noted the 

procedural considerations are lower for a nonparty “who is merely called upon to supply 

documents or testimony” under Rule 45 as opposed to a party “who is subjected to liability by 

service of process” under Rule 4. First Am. Corp. v. Price Waterhouse LLP, 154 F.3d 16, 20 (2d 

Cir. 1998). 

For purposes of a subpoena, the use of Rule 4 procedures is not the minimum amount 

required to effectuate service; the use of those procedures is the maximum that is required. See, 

Castleberry v. Camden Cnty., 331 F.R.D. at 561 (noting that Rule 45 requires no more than a 

method “reasonably calculated to ensure actual receipt of the subpoena”). Accordingly, it is Bank 

Movants’ position that receipt by any proper representative of the government is sufficient to 

effectuate “delivery” of the subpoena under Rule 45. 
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Moreover, for any subpoenas served by mail, service is considered completed as of the date 

of mailing. The reason is because Fed. R. Civ. P. 5(b)(2)(C) has adopted the “Mailbox Rule” for 

all papers authorized to be sent by mail under the procedural rules. See, e.g., Greene v. WCI 

Holdings Corp., 136 F.3d 313, 315 (2d Cir. 1998) (“We hold that service under Rule 5(b) is 

accomplished when the envelope is deposited at a post office or in a mail box.”). Accordingly, any 

of the subpoenas delivered through certified mail are considered “served” on the date of mailing.  

V. CONCLUSION 

Bank Movants properly issued and delivered subpoenas duces tecum to, inter alia, the 

USAO, the FBI, and Fulcher. Collectively, the DOJ has asserted boiler-plate objections and 

refused to produce responsive materials. Pursuant to Fed. R. Civ. P. 45, Bank Movants ask that the 

Court grant their Motion to Compel compliance with the subpoenas. To the extent the Court finds 

any errors in regard to the substance of the subpoenas, Bank Movants ask that Court modify the 

same and order the DOJ’s compliance accordingly.  

Respectfully submitted, this, the 2nd day of December, 2022.  

 

 

  s/ Michael D. Anderson    

 Walter D. Willson (MSB #7291) 

 Kelly D. Simpkins (MSB #9028) 

 Michael D. Anderson (MSB #105523) 

 WELLS MARBLE & HURST, PLLC  

300 Concourse Boulevard, Suite 200 

Ridgeland, Mississippi 39157 

Post Office Box 131 

Jackson, Mississippi 39205-0131 

Telephone: 601-605-6900 

      Facsimile:  601-605-6901 

wwillson@wellsmar.com  

ksimpkins@wellsmar.com 

manderson@wellsmar.com 

Attorneys for RiverHills Bank 
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/s/Robert B. Bieck, Jr.       

Kaytie M. Pickett (MS Bar 103202) 

JONES WALKER LLP  

190 East Capitol Street, Suite 800 

Jackson, Mississippi 39205 

Telephone: (601) 949-4900 

Facsimile:  (601) 949-4804 

kpickett@joneswalker.com  

Robert B. Bieck, Jr. (lead attorney) (pro hac vice) 

Alexander N. Breckinridge, V (pro hac vice) 

Thomas E. Slattery (pro hac vice) 

JONES WALKER LLP  

201 Saint Charles Avenue, Suite 5100 

New Orleans, Louisiana 70170 

Telephone: (504) 582-8202 

Facsimile: (504) 589-8202 

rbieck@joneswalker.com 

abreckinridge@joneswalker.com 

tslattery@joneswalker.com  

Attorneys for Defendants BankPlus & BankPlus 

Wealth Management LLC 

 

 

         

 

       /s/  William F. Ray     

William F. Ray (MSB No. 4654) 

Paul H. Stephenson, III (MSB No. 7864) 

J. Collins Wohner, Jr. (MSB No. 7350) 

Stephanie M. Rippee (MSB No. 8998) 

James M. Tyrone (MSB No. 102381) 

WATKINS & EAGER PLLC 

400 East Capitol Street 

Jackson, Mississippi 39201 

Post Office Box 650 

Jackson, Mississippi 39205 

Telephone: (601) 965-1900 

Facsimile: (601) 965-1901 

wray@watkinseager.com  

pstephenson@watkinseager.com  

cwohner@watkinseager.com  

srippee@watkinseager.com  

mtyrone@watkinseager.com 

      Attorneys for Trustmark National Bank 
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CERTIFICATE OF SERVICE 

 

 Pursuant to MS R USDCTSD ECF Procedures § 4.B., the undersigned counsel certifies 

that, contemporaneously with filing the Memorandum Brief in Support of Motion to Compel, I 

will electronically deliver and mail a filed copy to the U.S. Department of Justice, to whom the 

subject motion is directed and on whom the subpoenas were served. 

 This, the 2nd day of December, 2022.  

 

   s/ Michael D. Anderson    

 Michael D. Anderson 
/284436 
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