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IN THE UNITED STATES DISTRICT COURT 
FOR THE SOUTHERN DISTRICT OF MISSISSIPPI 

NORTHERN DIVISION 
 

IN RE CONSOLIDATED DISCOVERY IN 
CASES FILED BY ALYSSON MILLS, IN 
HER CAPACITY AS RECEIVER FOR 
ARTHUR LAMAR ADAMS AND 
MADISON TIMBER PROPERTIES, LLC 

 

CIVIL ACTION NO.: 3:22-cv-36-CWR-FKB 
 

[Cases consolidated for discovery only: 
Mills v. Baker Donelson, et al., Civil Action 
No. 3:18-cv-866-CWR-FKB; Mills v. 
BankPlus, et al., Civil Action No. 3:19-cv-
196-CWR-FKB; Mills v. The UPS Store, Inc., 
et al., Civil Action No. 3:19-cv-364-CWR-
FKB; Mills v. Trustmark, et al., Civil Action 
No. 3:19-cv-941-CWR-FKB] 
 

 
 
Arising out of Civil Action No. 3:18-cv-252-
CWR-FKB, Securities and Exchange 
Commission v. Arthur Lamar Adams and 
Madison Timber Properties, LLC 

  
              

Memorandum in Support of Certain Defendants’ Motion to Compel Financial Crimes 
Enforcement Network (FinCEN) to Comply with Subpoenas Duces Tecum  

              

 Defendants Trustmark National Bank (“Trustmark”), BankPlus and BankPlus Wealth 

Management LLC (together “BankPlus”), and RiverHills Bank (“RHB”) (collectively “Bank 

Defendants”), pursuant to L.U. Civ. R. 7(b)(2) and (4), move to compel the Financial Crimes 

Enforcement Network (“FinCEN”) to comply with the subpoenas duces tecum served on 

FinCEN pursuant to Fed. R. Civ. P. 45, as follows:  

I. Introduction 

 In light of the Receiver’s allegations that the Bank Defendants became Ponzi schemers 

with Lamar Adams/Madison Timber and knew or should have known that Adams was running a 

Ponzi scheme but did nothing to stop him, evidence as to what the Bank Defendants actually 

knew and did, as well as evidence of what relevant government agencies knew and did or did not 

do in response is essential to both the Receiver’s claims and the Bank Defendants’ defenses.  
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That evidence lies with FinCEN which responded to the Bank Defendants’ subpoenas with 

boilerplate objections and a refusal to produce documents.  The discovery defendants seek from 

the government, including FinCEN, is of critical relevance to this case. To advance the search for 

the truth, FinCEN should be compelled to comply with the subpoenas at issue.       

II. Factual and Procedural Background  

A. The Receiver’s Allegations and Claims 

The Receiver filed lawsuits against the Bank Defendants claiming damages arising out of 

the Ponzi scheme Lamar Adams ("Adams") ran through his solely-owned fake enterprise, 

Madison Timber Properties, LLC ("Madison Timber"). [Doc. 1, p. 2; No. 19-cv-941]1 The 

scheme lasted for more than ten years before Adams confessed in April 2018. Id. Adams had 

bank accounts and conducted banking business with each of the Bank Defendants at various 

points during the life of his Ponzi scheme.   

The Receiver alleges that each of the Bank Defendants somehow became Ponzi schemers 

with Adams by providing banking services to him. [Doc. 1, p. 20-24; No. 19-cv-941]. Moreover, 

the Receiver alleges that each of the Bank Defendants are liable to the Adams/Madison Timber 

“estate” for the entire amount of the claimed $100 million in damages. Id. at p. 26. In light of 

these allegations, the importance of this litigation is substantial to the Bank Defendants. 

The Receiver's claims against the Bank Defendants are based on the theory that they 

knew or should have known about the Ponzi scheme. See, [Doc. 1, p. 23-24; No. 19-cv-941]. 

The Receiver further alleges that given what the Bank Defendants knew or should have known, 

 
1 The Receiver sued both Trustmark and RHB in Civil Action No. 19-cv-941. The Receiver sued BankPlus in Civil 
Action No. 19-cv-196.  The Court consolidated these two lawsuits (and two others) for multiple reasons including 
the fact that allegations and claims against some of the parties overlap and/or are similar in nature. For ease of 
reference in this brief, the Bank Defendants will only cite the Court to the Trustmark/RHB Complaint [Doc 1, 19-
cv-941] when discussing the Receiver’s allegations.  
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they “could have stopped the fraud[.]” Id. at ¶ 96. In response to written discovery propounded 

by the Bank Defendants, the Receiver refuses to state, however, what the Bank Defendants could 

or should have done to “stop the fraud.”  The Bank Defendants have neither civil nor criminal 

enforcement authority over Ponzi schemers.  Such power is held only by governmental actors.  

Nevertheless, since the Receiver claims the Bank Defendants “should have known” about 

the Ponzi scheme based on the information they possessed, the Bank Defendants seek discovery 

as to the information third parties had during the same time period to determine whether anyone 

else knew or “should have known” about the scheme - especially government regulators to which 

the Bank Defendants may have reported about Adams/Madison Timber’s activities.  FinCEN is 

one of those government regulators. The Bank Defendants also seek discovery that would 

disprove the Receiver’s narrative that they “did nothing” or that they conspired with Adams. 

B. The Subpoenas and FinCEN’s Responses 

Prior to the March 31, 2022, deadline set forth in the Court's Case Management Order 

(“CMO”) [Doc. 7] in the Consolidated Discovery Action,2  the Bank Defendants each served a 

subpoena duces tecum on FinCEN in accordance with the procedures set forth in Fed. R. Civ. P. 

45(a)-(b). See, [Doc 131] (Proof of Service by RHB); [Docs 239-245] (Proof of Service by 

Trustmark); and [Doc 496] (Proof of Service by BankPlus).3 The Bank Defendants enclosed a 

copy of the protective order with each service package to FinCEN as required by the CMO [Doc 

 
2 In Re Consolidated Discovery in Cases Filed by Alysson Mills, Civ. Action No.: 3:22-cv-00036-CWR-FKB  is the 
“Consolidated Discovery Action.” 
3
 Because it was unclear exactly how to properly serve FinCEN, the Bank Defendants served the agency multiple 

ways (hand delivery, certified mail, etc.) on multiple persons.  In refusing the respond to the subpoenas, FinCEN has 
not raised any issue as to proper service of process.   
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7]. With each subpoena, the Bank Defendants also sent FinCEN explanatory letters, describing in 

great detail the bases for their requests, referred to as “Touhy letters,”4  

While the document requests in the three subpoenas contain different language, the 

documents they request are largely overlapping and thus well-suited to be the subject of one joint 

Motion to Compel rather than requiring FinCEN to respond to three such motions.   Essentially, 

the Bank Defendants seek FinCEN’s entire reporting and recordkeeping file regarding Madison 

Timber and Adams – in other words, all reporting FinCEN received both from the Bank 

Defendants and other entities regarding Lamar Adams/Madison Timber as well as FinCEN 

communications with the Bank Defendants and other entities, including other government 

agencies.   

After service of the subpoenas, FinCEN did not deny having responsive documents 

although it did comment that it believed the Bank Defendants “misunderstood” FinCEN’s 

mission and thus it was “unlikely” that FinCEN had many of the documents requested.  See May 

31, 2022 FinCEN Response Letters attached to the Bank Defendants’ corresponding Motion To 

Compel FinCEN as collective Exh. 1 (“Exh. 1 to Motion”). 

 FinCEN then asserted three general objections.  First, without identifying in any way the 

types of information or documents it does possess regarding Madison Timber and Adams, 

FinCEN objected to all of the document requests generally as overly broad and unduly 

burdensome and not proportional to the needs of this case.  Second, FinCEN objected to the 

 
4 See discussion at Section D, infra, re the holding in U.S. ex rel. Touhy v. Ragen, 340 U.S. 462 (1951) and the 
internal housekeeping regulations that agencies have promulgated in response to that decision. Touhy regulations do 
not in any way create a right or privilege to withhold documents or a basis to decline to comply with a subpoena 
properly issued and served under Fed. R. Civ. P. 45.  The Bank Defendants sent Touhy letters to the agency in an 
effort to help the agency better understand the context of this case, the importance of the requested production, and 
the need for agency disclosure. Because of the nature of the information contained in those letters, they are not 
attached to this motion, but they may be submitted at a later date under seal or for in camera inspection by the 
Court.   
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requests as improper because the Bank Defendants had not demonstrated that the 

information/documents sought were unavailable from other sources.  Third, to the extent the 

document requests sought suspicious activity reports (“SARs”) or any information that would 

reveal the existence of a SAR, FinCEN objected to the request as seeking information and 

documents that could not be disclosed pursuant to 31 U.S.C. § 5318(g)(2) and 31 C.F.R. § 

1020.320(e). FinCEN refused to produce any responsive documents, stating that the subpoenas 

and accompanying letters “do not satisfy the criteria set out in Treasury’s Touhy regulations.” 

See Exh. 1 to Motion.  FinCEN added that the objections expressed were not “exclusive” and 

purported to reserve the right to serve further objections, but none have been forthcoming.  Id.  

To date, FinCEN has not produced a single document in response to the subpoenas.  

Because FinCEN maintains its objections and has not complied with the lawfully served 

subpoena, the Bank Defendants now move the Court to compel compliance under Fed. R. Civ. P. 

45(d)(2)(B)(i).  

C. Notice to FinCEN of this Motion 

As required by Fed. R. Civ. P. 45(d)(2(B)(ii), the Bank Defendants served a copy of the 

motion to compel and this supporting brief on FinCEN as reflected in the Certificates of Service 

in the documents.  Based on its objection and failure to produce documents, the Bank Defendants 

advise the Court, pursuant to L.U.Civ.R. 7(b)(10), that they believe FinCEN opposes this motion.   

III. Argument and Authorities 

A. The Documents Requested are Clearly Relevant 

“Under the federal discovery rules, any party to a civil action is entitled to all information 

relevant to the subject matter of the action before the court unless such information is 

privileged.” Wehling v. Columbia Broad. Sys., 608 F.2d 1084, 1086 (5th Cir. 1979). Evidence is 
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relevant if “it has any tendency to make a fact more or less probable than it would be without the 

evidence” and “the fact is of consequences in determining the action.”  Fed. R. Evid. 401.   

“The discovery rules are accorded a broad and liberal treatment to achieve their purpose 

of adequately informing litigants in civil trials.” Midwest Feeders, Inc. v. Bank of Franklin, 2016 

WL 7422560, at *7 (S.D. Miss. 2016). These principles derive from the longstanding, common-

law rule of the “Right to Every Man's Evidence.” See, United States v. Bryan, 339 U.S. 323, 331 

(1950) (citing Lord Hardwicke for “fundamental maxim” that the public “has a right to every 

man's evidence”); Exxon Shipping Co. v. U.S. Dep't of Interior, 34 F.3d 774 (9th Cir. 1994) 

(applying rule of “Right to Every Man's Evidence” against federal agency subject to a subpoena). 

In its response, FinCEN states that as part of its mission, it administers the reporting and 

record keeping requirements under the Bank Secrecy Act and analyzes certain types of financial 

intelligence to assist other agencies in their investigations.  See Exh. 1 to Motion, FinCEN Resp. 

Ltr to Trustmark at 2; FinCEN Resp. Ltr to RHB at 2; and FinCEN Resp. Ltr to BankPlus at 3.  

To the extent that during the same time period the Bank Defendants (or anyone else) reported 

information to FinCEN  (that FinCEN conducted analysis on or could have done so to assist 

government agencies empowered with civil-enforcement tools to stop the fraud), that 

information is relevant.  It would disprove the Receiver’s allegations that the Bank Defendants 

failed to act, and it would disprove claims that the Bank Defendants proximately caused any 

damages.  The agencies with access to FinCEN’s analysis surely had a higher duty “to stop the 

fraud.” See, e.g., Stephenson v. Paine Webber Jackson & Curtis, Inc., 839 F.2d 1095, 1099 (5th 

Cir. 1988) (observing that investor “due diligence” requirement exists “to enable those with 

authority to control wrongdoing before additional investors are injured”) (emphasis added). 
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The Bank Defendants should be permitted to discover evidence of the materials reported 

to FinCEN, to which the government agencies that FinCEN assists had access, and related 

communications. There is, in fact, evidence that reports were made to other government agencies 

years before Adams confessed.  See, [Doc. 415, p. 14 and Doc. 416-1, pp. 11-12; 22-cv-36] 

(reports prior to and in 2016); [Doc. 46, pp. 1-2; 20-cr-31] (reports to Secret Service in May 

2015, the IRS in August 2016, and the FBI in July 2017).5  Government inaction is relevant and 

discoverable.  

Moreover, any non-privileged third-party records obtained by FinCEN from any other 

reporting institutions may also lead to evidence as to what other third parties knew about the 

Madison Timber scheme (and when), which further establishes the relevance of the requests. See 

United States v. 2121 Celeste Rd. SW, Albuquerque, NM, 307 F.R.D. 572, 582 (D.N.M. 2015) 

(Rule 26 “contemplates discovery into any matter that bears on or that reasonably could lead to 

other matter that could bear on any issue that is or may be raised in a case.”). 

B. FinCEN Bears the Burden of Proving Compliance is Unreasonable or Oppressive.  
 

“Rule 45 governs the issuance of subpoenas to obtain discovery from non-parties.” Mears 

 
5 The information and documents requested are also relevant to apportionment of fault in this case in light of 
Mississippi’s pure comparative fault law which applies in this case.  The Bank Defendants are entitled to argue that 
the jury should allocate a percentage of that fault to anyone else who had the same information yet failed to stop 
Adams, including government agencies, even if such agencies are immune from liability. Dawson v. Townsend & 
Sons, Inc., 735 So. 2d 1131, 1134 (Miss. Ct. App. 1999) (Mississippi comparative-fault laws allow defendants “the 
opportunity to persuade a jury that fault for a given [injury] lies elsewhere.”) Petersen v. Klos, 426 F.2d 199, 202 
(5th Cir. 1970) (federal court in Mississippi must apply state comparative fault law); Mack Trucks, Inc. v. Tackett, 
841 So. 2d 1107, 1113 (Miss. 2003) (prohibiting defendants from assigning fault to nonparties “would seriously 
infringe upon a defendant's rights in this regard[.]”); see also Taylor v. John Crane, Inc., 6 Cal. Rptr. 3d 695 (2003) 
(proportionate fault was properly allocated to nondefendant U.S. Navy in Navy machinist's negligence action against 
defendant manufacturer of asbestos-containing products, even if Navy was immune from liability); City of 
Vincennes v. Ruehl, 672 N.E.2d 495, 498 (Ind. Ct. App. 1996) (“jury is still permitted to consider a governmental 
entit[y's] negligence in its allocation of fault” even if immune); Collins v. Plant Insulation Co., 110 Cal. Rptr. 3d 
241, 246 (2010) (fault allocation proper against federal government because immunity is defense despite 
wrongdoing, not because the government can do no wrong). Accordingly, the Bank Defendants need relevant 
evidence from agencies such as FinCEN in order to assess how (and to what extent) they can apportion a percentage 
of fault in arguing for a reduction of damages (if any) before the jury.   
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v. Jones, 2017 WL 8682109, at *1 (S.D. Miss. June 13, 2017).  Once relevance is shown, the 

burden then shifts to the subpoena objector to identify which particular documents within the 

subpoenaed file should be withheld (and on what bases). See, Hall v. Johnson & Johnson, 2022 

WL 1284466, at *4 (D.N.J. Apr. 29, 2022) (“[O]nce court determines that subpoenaed 

information [is] ‘relevant, the burden shifts to [non-party] to explain why discovery should not 

be permitted[.]”) (citation omitted); Andresen v. Pennsylvania, 2022 WL 2918900, at *2 (M.D. 

Pa. July 25, 2022) (“[T]he subpoenaing party bears the initial burden to establish the relevance of 

the material sought, and then the burden shifts to the subpoenaed party to demonstrate that the 

subpoena seeks privileged or otherwise protected material under Rule 45.”).  

FinCEN bears “the burden of proof to demonstrate ‘that compliance with the subpoena 

would be “unreasonable and oppressive.”’” Wiwa v. Royal Dutch Petroleum Co., 392 F.3d 812, 

818 (5th Cir. 2004) (citation omitted). See Simpson v. Magnum Piering, Inc., 2018 WL 3352664, 

at *3 (W.D. Mo. July 9, 2018) (“The burden of proving that a subpoena imposes an undue 

burden lies with the party subject to the subpoena, and is a ‘heavy one.’”) (emphasis added); 

BuzzFeed, Inc. v. U.S. Dep't of Just., 318 F. Supp. 3d 347, 356 (D.D.C. 2018) (in dispute with 

nonparty government agency over Rule 45 subpoena, the “burden lies on the [one] resisting 

discovery to show that the documents requested are either unduly burdensome or privileged.”); 

see also In re Santa Fe Intern. Corp., 272 F.3d 705, 710 (5th Cir.2001) (“A party asserting a 

privilege exemption from discovery bears the burden of demonstrating its applicability.”).  

Accordingly, if the commanded person's initial response is to deliver an informal written 

objection under Rule 45(d)(2)(B), as FinCEN did here, then that writing must explain the basis 

for the objection (instead of using “boiler-plate” language). Am. Fed 'n of Musicians of the 

United States & Canada v. Skodam Films, LLC, 313 F.R.D. 39, 46 (N.D. Tex. 2015). See also 
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Mears v. Jones, 2017 WL 8682109, at *1 (S.D. Miss. June 13, 2017) (citing Am. Fed'n's 

prohibition on “boiler-plate objections” and finding that subpoenaed person “has not met this 

burden” because it states “in a conclusory manner, that the subpoena is unduly burdensome” 

and “gives no specific factual information to support this assertion.”). FinCEN has not met its 

burden as described more specifically below. 

C. FinCEN’s Objections Are Without Merit 

Having established relevance, the question now before the Court is: which documents (if 

any) has FinCEN met the burden of proving that it is allowed to hold back? That question can be 

answered only after FinCEN provides particularized information about the documents within its 

possession, custody or control so that the Bank Defendants can evaluate its objections and 

privilege claims. To date, FinCEN has, for the most part, provided only generalized objections 

without any corresponding information about what documents they have and what subset of 

those documents they seek to withhold.  The Bank Defendants respond below to FinCEN’s 

objections to the extent they can without more information from FinCEN.   

1. The Overly Broad, Unduly Burdensome and “Not Proportional” 
Objections 

 

FinCEN’s internal housekeeping regulations
6
 allow it, in deciding whether to resist 

production of documents, to weigh the extent to which the time of employees for conducting 

official business would be compromised. 31 C.F.R. § 1.11(e)(1)(iv). Here, FinCEN claims that 

the document requests are overly broad and thus would create an undue burden on its employees 

to review and produce. 

  With regard to breadth, document descriptions for Rule 45 subpoenas generally mirror 

 
6 See discussion at Section D, infra, re the holding in U.S. ex rel. Touhy v. Ragen, 340 U.S. 462 (1951), and the 
effect (or lack thereof) that Touhy regulations have on an agency’s obligations to comply with a subpoena properly 
issued and served under Fed. R. Civ. P. 45. 
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Rule 34 discovery requests because the scope of discovery pursuant to Rule 45 is the same as 

Rule 26(b). Midwest Feeders, Inc. v. Bank of Franklin, 2016 WL 7422560, at *7 (S.D. Miss. 

May 16, 2016). The description need only “be sufficiently definite to provide guidance as to 

what is to be produced” by the person. In re Grand Jury Proc., 601 F.2d 162, 168 (5th Cir. 1979) 

(further noting subpoena duces tecum "need not be with such particularity as to enable the 

[commanded person] to pick out a certain piece of paper and say, ‘Here it is.’”). A subpoena is 

sufficient if it describes categories of documents related to a specified matter or issue. See, 

Donovan v. Mehlenbacher, 652 F.2d 228, 231 (2d Cir. 1981) (“A subpoena need not specify all 

the particular items sought where they are not all known, but may simply require production of 

all documents pertaining to a specified matter or issue.”); Williams v. Blagojevich, 2008 WL 

68680, at *3 (N.D. Ill. Jan. 2, 2008) (same); State Theatre Co. v. Tr-States Theatre Corp.,11 

F.R.D.381, 383 (D. Neb. 1951) (same).  

FinCEN has the benefit of knowing what information and documents are in its 

possession, custody, or control.  The Bank Defendants do not.  As such, they have done their best 

to describe by category, the documents they believe the agency would have that they need to 

defend against the Receiver’s allegations.  Without more information from FinCEN, the Bank 

Defendants cannot narrow their requests.     

With regard to burden, in addition to providing no information as to types of documents 

or data it possesses, FinCEN provides no information (much less evidence) regarding the amount 

of documents or data it possesses or how that material is organized.  FinCEN says generally that 

“[t]he time and resources needed to identify, locate, and retrieve any materials responsive to such 

sweeping requests would be considerable, and thus would compromise the time of FinCEN 

employees for conducting official business.”  See Exh. 1 to Motion, FinCEN Resp. Ltr to 
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Trustmark at 3; FinCEN Resp. Ltr to RHB at 3; and FinCEN Resp. Ltr to BankPlus at 4.  But 

FinCEN offers no further insight into what that allegedly  “considerable” effort would entail.  

FinCEN goes on to say it has limited resources which present significant challenges to meeting 

its current mandates.  Id.  In other words, FinCEN is arguing that having to search for responsive 

records at all (much less review and prepare them for production) would create an “undue 

burden.”  

Although FinCEN has not explained which costs it may incur, the Bank Defendants 

offered to compensate the government for the time and money reasonably needed to respond to 

the subpoenas.  Further, FinCEN has not explained the amount of time it would take to search for 

response materials, how the materials are organized, which document-review steps are needed to 

respond, nor any other information necessary for properly evaluating an “undue burden” 

objection. See ML Healthcare Servs., LLC v. Publix Super Markets, Inc., 881 F.3d 1293, 1307 

(11th Cir. 2018) (rejecting undue-burden objection because objector “provides no indication of 

the money, time, work-hours, or other cost that it faced in complying with the subpoena”). 

All subpoena requests involve some burden on the nonparty. “Some burden” does not 

automatically equate to an undue burden when the information sought is relevant to the action. 

See MetroPCS v. Thomas, 327 F.R.D. 600, 625 (N.D. Tex. 2018) (noting Fifth Circuit rejects 

argument “that any burden on a non-party is an undue burden” since “all discovery, including 

[discovery from] a non-party, involves some burden and expense”) (emphasis added); Freres v. 

Xyngular Corp., 2014 WL 1320273, at *5 (D. Utah Mar. 31, 2014) (“some burden” is not an 

“undue burden”); Jam Indus. USA, LLC v. Gibson Brands, Inc., 2020 WL 4003280, at *3 

(S.D.N.Y. July 15, 2020) “inconvenience alone” is not an “undue burden”).  
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Other federal departments have asserted this erroneous objection that any use of agency 

resources would constitute an “undue burden.” Ghandi v. Police Dep't of City of Detroit, 74 

F.R.D. 115, 124 (E.D. Mich. 1977). In Ghandi, the FBI was served with a subpoena duces 

tecum—issued from an action in which the agency was not party—requesting “documents in the 

custody of the Bureau.” Id. at 120. The FBI argued that having to comply with the subpoena 

would be “burdensome” because it would be “time consuming” to review the documents in 

question. Id. at 124. The district court rejected the boiler-plate objection that any use of agency 

resources to identify responsive materials constitutes an “undue burden”: 

The F.B.I. contends that production of the documents requested by the plaintiffs 
would be burdensome because it would be time consuming. F.B.I. Br. at 3-5. This 
does not constitute sufficient harm or embarrassment, In Re Zuckert, 28 F.R.D. 
29, 31 (D.D.C.1961), or indicate such injurious consequences of compliance, 9 
Wright & Miller, Federal Practice & Procedure: Civil § 2457 at n. 64, and cases 
cited therein (1971), as to require this Court to quash plaintiffs' subpoena. 
 

Id.7 (ordering FBI to comply with subpoena duces tecum) (emphasis added). 

Neither the Bank Defendants nor the Court can evaluate any “burden” FinCEN might 

experience because the agency has not provided any actual explanation of that burden. It has 

argued that responding would compromise the time FinCEN employees have to conduct official 

business. But that argument would apply to any document request. Surely if Congress intended 

for FinCEN staff to never be diverted from their official business, and to be permitted to flatly 

reject all document requests, Congress would not have enacted laws requiring agencies to 

perform document reviews and produce segregable, non-privileged information. See, 5 U.S.C.A. 

 
7
 The Ghandi Court further recognized the FBI had to at least attempt to identify responsive information in good 

faith. Id. at 124-125 (“The F.B.I. also claims that production of some of the documents requested by the plaintiffs 
would be ‘virtually impossible’ because the plaintiffs have insufficiently identified the information sought. F.B.I. Br. 
at 3. If the Bureau cannot in good faith determine from plaintiffs’ List of Materials subpoenaed whether or not it has 
the information requested, or if in fact it does not have the information requested, it should so inform the plaintiffs 
when it responds to the subpoena.”). 
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§ 552 (FOIA). Congress has, instead, continued to express its intent that federal agencies are not 

authorized to withhold their records from the public absent a cognizable privilege. See, 5 

U.S.C.A. § 301 (“This section does not authorize withholding information from the public[.]”). 

This is exactly why courts have recognized that even executive departments are subject to the 

“fundamental” rule that civil litigants are entitled to “every man's evidence” obtainable through 

compulsory process. Exxon Shipping Co., 34 F.3d at 774.  

With regard to having “limited resources,” it is well established that such non-specific, 

generalized objections are insufficient to claim a blanket “undue burden” in avoiding a subpoena. 

See Sams v. GA W. Gate, LLC, 316 F.R.D. 693, 697 (N.D. Ga. 2016) (finding “insufficient” 

undue-burden objection although “documentation sought could require many hours of retrieval 

and review” and “would certainly interrupt [subpoenaed nonparty's] business operations and 

cause undue expense”) (citing Sentry Ins. v. Shivers, 164 F.R.D. 255, 257 (D. Kan. 1996) 

(finding that “[b]ald assertions of emotional and financial stress ... do not suffice” to establish an 

adequate reason to quash a subpoena); Rowlin v. Alabama Dep’t of Pub. Safety, 200 F.R.D. 459, 

461 (M.D. Ala. 2001)(“A mere showing of burden and expense is not enough.”)).  

FinCEN’s “resources” include an entire “disclosure office” according to its website.  Its 

regular business includes responding to information requests.  See www.fincen.gov/privacy-

program. 

Lastly, with regard to proportionality, unlike a run-of-the-mill case with a low amount in 

controversy, the information and documents sought are more than proportional to the needs of 

this case. The Bank Defendants are defending themselves against a $100 million suit for 

damages.  They are entitled to obtain all relevant evidence that bears on any of their potential 

defenses to those significant claims. Westinghouse Elec. Corp. v. City of Burlington, Vt., 351 
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F.2d 762, 767 (D.C. Cir. 1965) (the fact that a case is important and a large sum of money is at 

stake is relevant in determining the reasonableness of the subpoena.) 

2. No Requirement That Documents Must be Obtained from “Other Sources” 
First 

  
FinCEN objects that the Bank Defendants have not demonstrated that the information and 

documents they request are unavailable from other sources.  “[N]o Federal Rule of Civil 

Procedure nor any binding precedent [require] that a subpoena of relevant information to a third 

party must be quashed if the information sought could be obtained from a named party.” 

Prudential Def. Sols., Inc. v. Graham, 517 F. Supp. 3d 696, 702 (E.D. Mich. 2021); Highland 

Tank & Mfg. Co. v. PS International, Inc., 227 F.R.D. 374, 379 (W.D. Pa. 2005) (“Rule 45 does 

not require a party to demonstrate that information cannot be obtained from another party before 

subpoenaing it from a third party.”). And, of course, it is impossible for the Bank Defendants or 

the Court to ascertain whether there are additional sources for the same information and 

documents since FinCEN has not identified a single document.   

Civil litigants frequently subpoena records from the source to ensure they have obtained 

full and accurate discovery. See Ellora's Cave Pub., Inc. v. Dear Author Media Network, LLC, 

308 F.R.D. 160, 162 (N.D. Ohio 2015) (“Merely because the Defendants may be able to obtain 

certain information from other sources does not render the subpoena unnecessary. Defendants 

are entitled to pursue discoverable evidence from the primary source, instead of merely accepting 

statements by the 'owners' that information they have can be procured by other means[.]”); 

Westinghouse Elec. Corp., 351 F.2d at 767 n.8; Ceuric v. Tier One, LLC, 325 F.R.D. 558, 561-62 

(W.D. Pa. 2018). Furthermore, obtaining records from government agencies may reduce the 

burden of authenticating the records and establishing admissibility.   

Case 3:22-cv-00036-CWR-FKB   Document 523   Filed 12/05/22   Page 14 of 24



15 
 

3. The BSA/AML Confidentiality Requirement 

FinCEN internal housekeeping regulations
8 generally counsel against authorizing its 

employees to disclose documents in response to a subpoena when to do so would violate a 

statute, executive order, or regulation. 31 C.F.R. § 1.11(e)(2)(i).  FinCEN asserts that allowing its 

employees to produce to the Bank Defendants at least some of the records requested here (SARs 

or any information that would reveal the existence of a SAR) would violate provisions of the 

Bank Secrecy Act and the Act’s corresponding regulations.  31 U.S.C. § 5318(g)(2); 31 C.F.R. 

§1020.320(e). The Act requires banks to report certain suspicious activities to FinCEN, without 

notifying the customer (or anyone involved in the transaction), and subjects banks to liability for 

making such disclosures. 31 U.S.C. § 5318(g)(1) - (3). The corresponding regulations do indeed 

prohibit a bank and government agencies/employees from disclosing SARs made to FinCEN, or 

any information that would reveal the existence of a SAR.  31 C.F.R. §1020.320(e) (1) and (2). 

This objection, however, applies only to SARs and SAR related materials and does not prevent 

FinCEN from producing any other documents that are responsive to the Bank Defendants’ 

subpoenas.   

SARs and SAR-related materials are not categorically privileged.  FinCEN is instead 

required to weigh the factors outlined in its own regulations before declining to respond to the 

Bank Defendants subpoenas.  BizCapital Bus, & Indus. Dev. Corp. v. Comptroller of Currency of 

U.S., 467 F.3d 871, 873 (5th Cir. 2006) (requiring OCC to apply its disclosure regulations rather 

than categorically refuse to produce SARs). The Fifth Circuit expressly held that “[t]he OCC's 

position, that it does not have to consider plaintiff's request individually because the OCC itself 

 
8
 See discussion at Section D, infra, re the holding in U.S. ex rel. Touhy v. Ragen, 340 U.S. 462 (1951), and the 

effect (or lack thereof) that Touhy regulations have on an agency’s obligations to comply with a subpoena properly 
issued and served under Fed. R. Civ. P. 45. 
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is absolutely prohibited from revealing information about the filing of a SAR to third parties, is 

not supported by the Bank Secrecy Act or by its own regulations. The few cases that concern 

requests to the federal treasury agencies, rather than financial institutions, support the conclusion 

that the OCC has the authority to release a SAR.”  Id. at 872, n. 3.    

Under the regulations, the Bank Defendants were required to provide FinCEN with their 

interests in the legal proceeding, the reason for the demand, and a showing that other evidence 

reasonably suited to their needs is not available from any other sources.  31 CFR 1.11(d)(3)(i).  

The Bank Defendants did that.  FinCEN was then required to evaluate whether the Bank 

Defendants demonstrated that the information requested “is relevant and material to the action 

pending, genuinely necessary to the proceeding, unavailable from other sources, and reasonable 

in its scope.” 31 C.F.R. §§ 1.11 (e)(vi).  

It is hard to imagine a scenario that meets the criteria for disclosure more fully and 

precisely than the current lawsuit. The Receiver has sued the Bank Defendants for allegedly 

aiding and abetting and/or conspiring with Lamar Adams to perpetrate his Ponzi scheme.  She 

asserts they did so primarily by “doing nothing,” and “looking the other way,” when suspicious 

activities were detected. [Doc. 1, ¶¶ 29, 36; No. 19-cv-941]. Thus, the evidence of what the 

Banks Defendants did or did not do in compliance with Bank Secrecy Act regulations9 is at the 

very heart of the Receiver’s claims, and that evidence lies in the hands of FinCEN.  The 

information Bank Defendants are requesting “is relevant and material to the action pending, 

genuinely necessary to the proceeding, [and] unavailable from other sources….” 31 C.F.R. §§ 

1.11 (e)(vi). If the Bank Defendants cannot prove what they did in response to any detection of 

 
9
 To be clear, none of the Bank Defendants mean to disclose or suggest that they did, or did not, files SARs in 

connection with Adams/Madison Timber.   
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suspicious activities of Lamar Adams and Madison Timber (if any), they cannot defend 

themselves at all.   

If the Bank Defendants are prevented from obtaining and proving the facts, there is a risk 

that a judgment could be entered against them based on erroneous conclusions, requiring them to 

pay large sums to the Adams/Madison Timber “estate.”  Such a result would be incompatible 

with the mission of the Office of the Comptroller of the Currency (an agency FinCEN exists, in 

part, to assist) to ensure that national banks operate in a safe and sound manner and to protect the 

soundness of the banking system.  Disclosure of SARs and SAR-related activities would not 

conflict in any way with FinCEN’s mission to safeguard the financial system from illicit use, or 

with the purpose of the laws and regulations at issue.  Indeed, requiring the Bank Defendants to 

face this litigation without the ability to prove the relevant facts would undermine the agencies’ 

missions and purposes. 

Yet FinCEN has simply declined to produce documents in response to the subpoena with 

a letter that makes boilerplate objections. The agency does not even indicate that FinCEN has 

considered the factors outlined in its own regulations.   

Indeed, the Bank Secrecy Act expressly allows the Secretary of the Treasury to 

“prescribe an appropriate exemption from a requirement under this subchapter and regulations 

prescribed under this subchapter.”  31 U.S.C. § 5318(a)(7).  Therefore, the Secretary of the 

Treasury and its delegates have the statutory authority to exempt the Bank Defendants from the 

provisions of § 5318(g)(1).  The Secretary has delegated authority to the Director of FinCEN to 

implement and administer the Act. (Treasury Order 180-01, Jan. 14, 2020.)  On March 18, 2022, 

OCC issued its final rule allowing “Exemptions to Suspicious Activity Requirements.”  87 Fed. 

Reg. 15235 (Mar. 18, 2022).  That new regulation gave OCC (and by extension its delegate, 
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FinCEN) the power to “grant a national bank an exemption from the requirements of [12 C.F.R. 

§ 21.11, Suspicious Activity Report.].”  The exemption authority is codified at 12 C.F.R. 

21.11(m).10  

D. Touhy Regulations Do Not Prohibit, or Even Limit, Discovery from FinCEN 

With each subpoena the Bank Defendants served on FinCEN, they also sent an 

accompanying “Touhy letter” explaining in great detail the basis for the document requests.  

FinCEN states that that the Bank Defendants’ requests “do not satisfy the criteria set out in 

Treasury’s Touhy regulations.”   Exh. 1 to Motion, FinCEN Resp. Ltr to Trustmark at 3; FinCEN 

Resp. Ltr to RHB at 3; and FinCEN Resp. Ltr to BankPlus at 4. FinCEN does not set forth any 

technical or procedural failure to comply with any requirement of the regulations (e.g., service), 

but seems instead to be referring to the substantive objections FinCEN raised.  To the extent 

FinCEN is arguing that Touhy regulations create a basis or privilege for the agency to withhold 

documents, FinCEN misunderstands the holding in Touhy, and the effect (or lack thereof) that 

Touhy regulations have on an agency’s obligations to comply with a subpoena under Fed. R. Civ. 

P. 45. 

In U.S. ex rel. Touhy v. Ragen, 340 U.S. 462 (1951), the U.S. Supreme Court ruled that 

an FBI agent could not be held in contempt for refusing to obey a subpoena duces tecum when 

his refusal had been ordered by the Attorney General acting pursuant to regulations enacted 

under the “Housekeeping Statute.” Id. at 468. That statute authorizes the “head of an Executive 

department” to regulate “the custody, use, and preservation of its records, papers, and property.” 

 
10 As recognized in the OCC’s Final Rule publication, “FinCEN has general authority to grant exemptions from the 
requirements of the BSA, which includes granting exemptions under its SAR reporting regulations.”  (citing 31 
U.S.C. § 5318(a)(7), supra, and citing 31 CFR § 1010.970, “Exceptions, exemptions, and reports,” acknowledging 
Secretary’s “sole discretion” to “make exceptions to or grant exemptions from the requirements of” FinCEN 
regulations.)   In addition to filing this motion to compel FinCEN to comply with their subpoenas, the Bank 
Defendants are seeking such an exemption from FinCEN and the OCC. 
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5 U.S.C.A. § 301 (present-day section for the “Housekeeping Statute”). The Touhy decision was 

narrowly tied to the contempt order regarding the individual agent-employee. The Court noted it 

was not considering whether the agency itself could be compelled to obey a subpoena duces 

tecum. Touhy, 340 U.S. at 467. See also, id. at 472 (Frankfurter, J., concurring).  

Despite that qualification, some early court opinions  misinterpreted Touhy to mean 

federal agencies have a substantive privilege to withhold responsive documents, and many 

federal agencies proceeded to promulgate so-called “Touhy regulations.”
11

  Congress became 

deeply concerned about agencies using these types of regulations to withhold otherwise non-

privileged information. In 1958, the Housekeeping Statute was amended to state unambiguously: 

“This section does not authorize withholding information from the public or limiting the 

availability of records to the public.” 5 U.S.C.A. § 301. The legislative history of this 

amendment plainly shows Congress intended to stop invalid claims of executive privilege. See, 

H.R. REP. NO. 1461, 85th Cong., 2d Sess. 634 (1958), reprinted in 1958 U.S.C.C.A.N. 3352, 

3353 (reciting that the Housekeeping Act had “been twisted from its original purpose as a 

‘housekeeping’ statute into a claim of authority to keep information from the public and, even, 

from the Congress”).  

Most courts have now recognized that if there were any doubt that Touhy did not 

authorize agencies to avoid complying with a subpoena, Congress’s 1958 amendment absolved 

that uncertainty: 

As an initial matter, to the extent that the DOJ's Touhy regulations would operate 
as a global override to the proper application of the Federal Rules of Civil 
Procedure, they would exceed the congressional delegation of authority to the DOJ 
to promulgate its internal “housekeeping rules.” The enabling legislation which 

 
11

 See, e.g., 28 C.F.R. §§ 16.21 - 16.29 (Department of Justice); 26 C.F.R. §§ 301.9000-1 - 301.9000-7 (IRS); 31 
C.F.R. §§ 1.8 - 1.12 (Treasury); 6 C.F.R. §§ 5.45 - 5.49 (Homeland Security). 

Case 3:22-cv-00036-CWR-FKB   Document 523   Filed 12/05/22   Page 19 of 24



20 
 

permits the DOJ and other federal agencies to adopt internal housekeeping rules, 5 
U.S.C. § 301, “cannot be construed to establish authority in the executive 
departments to determine whether certain papers and records are privileged. Its 
function is to furnish the departments with housekeeping authority. It cannot bar a 
judicial determination of the question of privilege or a demand for the production 
of evidence found not privileged. Had there been any doubt of this before, the 
doubt was removed by the amendment of 5 U.S.C.A. § 22 [now § 301] in 1958 
making explicit the fact that the section does not of itself create a privilege.” 
Committee for Nuclear Responsibility, Inc. v. Seaborg, 463 F.2d 788, 793 n. 8 
(D.C.Cir.1971).  
 

In re Packaged Ice Antitrust Litig., 2011 WL 1790189, at *3 (E.D. Mich. May 10, 2011);  Equal 

Emp. Opportunity Comm'n v. Los Alamos Constructors, Inc., 382 F. Supp. 1373, 1378 (D.N.M. 

1974) (purpose of the 1958 amendment was to “knock[] the judicially sanctioned prop out from 

under the bureaucratic privilege claims”).  

Despite clear Congressional intent, “the executive privilege claims go on and on” in 

“almost open defiance[.]” Equal Emp., 382 F. Supp. at 1378. The court went on to say: 

“Congress recognized the continuing resistance [by federal agencies] to Congressional will as 

expressed in the 1958 amendment” and “that the statute was not accomplishing its clear 

purpose.” Id. In response to that “open defiance,” Congress again “tried to take care of the 

situation” by its enactment of the Freedom of Information Act (“FOIA”). Id. (“In desperation, in 

1966, [FOIA] (5 U.S.C. § 552) was passed”).
12

 Yet “time has shown that Congress 

underestimated bureaucratic pertinacity,” because these clear statutes have not slowed down 

“agency ardor” for executive privilege claims. Id. The privilege arguments have “continued 

unabated” even though litigants are only “attempting to learn the contents of government files 

 
12 FOIA provides a separate, non-exclusive route to obtain agency documents and information. Although a FOIA 
action is an independent claim (separate from the obligation to comply with a Rule 45 subpoena), it reflects 
Congress' intent that an agency avoids asserting boiler-plate objections and actually take steps to identify the non-
privileged materials it can produce. 
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important in the litigation—files [containing] nothing but factual information which in many 

instances would prove the citizen was right and the government was wrong.” Id. 

Indeed, by its plain language, the purpose of the Housekeeping Statute was only to give 

federal agencies enabling authority over internal housekeeping. See, CPC Reference 

Laboratories, Inc. v. Lab. Corp. of Am. Holdings, 2009 WL 10675390, at *1 n.1 (N.D. Miss. July 

24, 2009) (“These regulations ‘allow for the “centralizing [of an agency’s] determination as to 

whether subpoenas...will be willingly obeyed or challenged.”’”). In other words, the agency can 

regulate internally how its employees should handle preparing its response to a document 

demand.
13

 

A federal agency is treated exactly the same as any other “person” 14 who is 

subpoenaed under Rule 45. Outside of substantive privileges, the executive branch is prohibited 

from encroaching on the judicial power over compulsory process. See, Menocal v. GEO Grp., 

Inc., 2017 WL 4334000, at *4 (D. Colo. June 6, 2017) ("allowing a government agency to 

determine what evidence is discoverable could create a significant separation of powers 

problem”). In other words, an agency has no enabling authority to promulgate regulations that 

purport to add to, circumvent, or take away from the Rules of Civil Procedure governing 

discovery in a civil action.
15

 See, Fisher v. Halliburton, 2010 WL 11586896, at *2 (S.D. Tex. 

 
13 The point is again buttressed by the legislative history. See, H.R. REP. NO. 1461, 85th Cong., 2d Sess. 634 
(1958), reprinted in 1958 U.S.C.C.A.N. 3352, 3357 (noting that Housekeeping Statute does not authorize 
withholding information; it “merely gives department heads authority to regulate within their departments the way 
in which requests for information are dealt with[.]”). 
14

 Courts that have considered the question have uniformly found U.S. Government Agencies constitute a “person” 
for purposes of Rule 45. Yousuf v. Samantar, 451 F.3d 248, 257 (D.C. Cir. 2006) (extensive analysis federal 
“Government is a ‘person’ subject to subpoena under Rule 45 regardless whether it is a party to the underlying 
litigation”); In re Vioxx Prod. Liab. Litig., 235 F.R.D. 334, 342 (E.D. La. 2006) (same). 
15 Indeed, the DOJ—whose regulations were at issue in Touhy—has issued guidance confirming this. See, 
Department of Justice Manual, § 1-6.400 (“[These Touhy] regulations neither create new privileges nor 
supersede discovery obligations that exist under the Federal Rules of Civil Procedure.”). 
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Mar. 23, 2010) (noting Federal Rules of Civil Procedure and Evidence must be regarded as 

statutes and “federal [Touhy] regulations cannot “trump” or repeal Acts of Congress”) (also 

citing U.S. v. Reynolds, 345 U.S. 1 (1953) (“Judicial control over the evidence in a case cannot 

be abdicated to the caprice of executive officers”); N.L.R.B. v. Capitol Fish Co., 294 F.2d 868, 

873 (5th Cir. 1961) (“Cases upholding [Touhy] regulations do not purport to grant an absolute 

freedom to the executive to prevent use of department papers as evidence.”); U.S. ex rel. Roby v. 

The Boeing Co., 189 F.R.D. 512, 517 (S.D. Ohio 1999) (“The Federal Rules of Civil Procedure 

cannot be trumped by departmental regulations that [limit] the Court's discovery powers.”)); see 

In re Bankers Tr. Co., 61 F.3d 465, 470 (6th Cir. 1995) (“To allow a federal regulation issued by 

an agency to effectively override the application of the Federal Rules of Civil Procedure [would], 

in essence, divest a court of jurisdiction over discovery[.]”); Exxon Shipping, 34 F.3d at 777 

(“Section 301 [the Housekeeping Statute] does not, by its own force, authorize agency heads to 

withhold evidence sought under a valid federal court subpoena.”); In re Motion to Compel 

Compliance with Subpoena Directed to Dep 't of Veterans Affairs, 257 F.R.D. 12, 15-16 (D.D.C. 

2009) (holding that Touhy regulations "do not [] confer a separate privilege upon the 

government, nor create a legal basis to withhold information pursuant to a federal subpoena.”); 

In re Micron Technology, Inc. Sec. Litig., 264 F.R.D. 7, 8 (D.D.C. 2010) (holding Rule 45 

governs the issuance of subpoenas and motions to compel against federal agencies). 

IV. Conclusion 

The Bank Defendants are defending themselves against a significant lawsuit seeking 

large amounts in damages.  They are entitled to obtain all relevant evidence that bears on any of 

their potential defenses to those exorbitant claims. FinCEN has clearly relevant evidence, and 

this Court should compel its production.  FinCEN’s boilerplate objections are not sufficient to 
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meet its burden to prove it should be permitted to decline compliance with the Bank Defendants 

properly served subpoenas. 

Respectfully submitted, this the 5th day of December, 2022.  

     Trustmark National Bank 
 

       
By:_/s/ William F. Ray______________________ 
       William F. Ray (MSB No. 4654) 

Paul H. Stephenson, III (MSB No. 7864) 
Stephanie M. Rippee (MSB No. 8998) 
James M. Tyrone (MSB No. 102381) 
WATKINS & EAGER PLLC 
400 East Capitol Street 
Jackson, Mississippi 39201 
Post Office Box 650 
Jackson, Mississippi 39205 
Telephone: (601) 965-1900 
Facsimile: (601) 965-1901 
wray@watkinseager.com 

 pstephenson@watkinseager.com 
 srippee@watkinseager.com 
 mtyrone@watkinseager.com 
 

BankPlus & BankPlus Wealth Management 
LLC 

 
By:   /s/ Robert B. Bieck, Jr.   

Kaytie M. Pickett (MS Bar No. 103202) 
JONES WALKER LLP  
190 East Capitol Street, Suite 800 
Jackson, Mississippi 39205 
Telephone: (601) 949-4900 
Facsimile:  (601) 949-4804 
kpickett@joneswalker.com  
 
Robert B. Bieck, Jr. (lead attorney) (pro hac 
vice) 
Alexander N. Breckinridge, V (pro hac vice) 
Thomas E. Slattery (pro hac vice) 
JONES WALKER LLP  
201 Saint Charles Avenue, Suite 5100 
New Orleans, Louisiana 70170 
Telephone: (504) 582-8202 
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Facsimile: (504) 589-8202 
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abreckinridge@joneswalker.com 
tslattery@joneswalker.com  

 
        RiverHills Bank 
 
 

  By:  /s/ Kelly D. Simpkins   
Walter D. Willson (MSB No. 7291) 
Kelly D. Simpkins (MSB No. 9028) 
Michael D. Anderson (MSB No. 105523) 
WELLS MARBLE & HURST, PLLC  
300 Concourse Boulevard, Suite 200 
Ridgeland, Mississippi 39157 
Post Office Box 131 
Jackson, Mississippi 39205-0131 
Telephone: 601-605-6900 
Facsimile:  601-605-6901 
wwillson@wellsmar.com  
ksimpkins@wellsmar.com 
manderson@wellsmar.com 
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