
IN THE UNITED STATES DISTRICT COURT 
FOR THE SOUTHERN DISTRICT OF MISSISSIPPI 

NORTHERN DIVISION 
 

 
ALYSSON MILLS,  
 
            Plaintiff, 

v.  

BANKPLUS, et al., 

    Defendants.

 

 
 
 

CAUSE NO. 3:19-CV-196-CWR-FKB 
 

 

 
ORDER 

 Before the Court are a series of motions asking whether BankPlus is entitled to broad 

discovery from the investor-victims of the Madison Timber Ponzi scheme. See Docket Nos. 

183, 194, and 208. 

After thorough review, the nine briefs that comprise those motions make clear only 

one thing: no one has a definitive answer on whether such discovery is required. 

 On one hand, the Receiver has compiled a spreadsheet of similar Ponzi scheme cases 

showing that no other court has permitted investor discovery. The absence of a direct 

analogue suggests that no investor discovery should take place in this case. 

 On the other hand, the Court has a nagging suspicion that principles of comparative 

fault might warrant a line on the verdict form asking whether Madison Timber, or perhaps 

investor-victims, bear some percentage of responsibility for the losses shown by the evidence. 

 The framework of comparative fault may ultimately be inapplicable in these kinds of 

cases. Recall that under Fifth Circuit precedent, the Receiver has standing to sue only for the 

losses of Madison Timber. Yet Madison Timber was a fraudulent scheme. It makes little sense 
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to place a fraudulent scheme on a line on the verdict form. After all, “the knowledge and 

effects of the fraud of the principal of a Ponzi scheme . . . are not imputed to his captive 

corporations.” Janvey v. Democratic Senatorial Campaign Comm., Inc., 712 F.3d 185, 190 (5th Cir. 

2013). Along these same lines, it is not obvious that investor-victims should be placed on a 

line, either. The damages belong to the estate, not the investors. 

 More importantly, a “nagging suspicion” is not a proper basis to order the parties to 

embark upon an expensive, time-consuming journey to obtain information from the more 

than 200 investor-victims of this Ponzi scheme.1 A choice between the Receiver’s spreadsheet 

of comparable cases and gossamer is no choice at all. 

 In discovery as in everything else, the particulars are instructive. The broad investor 

discovery once sought by another defendant in these related cases was excessive. If any 

investor discovery is permitted, it will be carefully limited by the Magistrate Judge to persons 

and issues that have some bearing on the case to be tried. The parties are encouraged to take 

advantage of the Magistrate Judge’s expertise. He has already spent considerable time with 

the parties making sure that this and the related cases proceed efficiently. While the cases 

appear to be stalled, the Court is confident that the Magistrate Judge is in the best position to 

guide you through discovery.  

In an attempt to focus on the particulars, the Court now asks the parties to share 

information about how they intend to try this case. We will not conduct 200 mini-trials about 

investor good faith. Among other problems, that defeats one of the central purposes of a 

 
1 Counsel for BankPlus recognizes this on some level. As he said on December 7, 2021, “[i]t is conceivable -
- and this is one reason why we’d like to depose many of the investors, perhaps all, but it is conceivable 
that some investors got into the Ponzi scheme knowing that it was one -- I can’t really imagine anybody 
doing that reasonably, but it’s conceivable -- or, as the Ponzi scheme went on, came to realize that it was 
a Ponzi scheme and stayed in.” Docket No. 194-7 at 4 (emphasis added). 
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receivership. See Scholes v. Lehmann, 56 F.3d 750, 755 (7th Cir. 1995) (“The conceivable 

alternatives to these suits for getting the money back into the pockets of its rightful owners 

are a series of individual suits by the investors, which, even if successful, would multiply 

litigation; a class action by the investors—and class actions are clumsy devices; or, most 

plausibly, an adversary action, in bankruptcy, brought by the trustee in bankruptcy of the 

corporations if they were forced into bankruptcy.”).2 If the Receiver intends to call investors 

to the stand, though, whether to testify about their firsthand experience with BankPlus, the 

losses they sustained, or both, fairness may require some discovery to be taken from those 

investors. 

BankPlus says its defenses require broad investor discovery. Within the near future, 

therefore, BankPlus must submit proposed jury instructions3 demonstrating how its “bad-

faith investor” defenses are grounded in the aiding and abetting case law, rather than 

fraudulent transfer cases. This is not a fraudulent transfer case. 

The Court also asks the Securities and Exchange Commission to provide its input into 

this issue. The SEC initiated the Receivership and has expertise into how aiding and abetting 

cases are litigated across the country. The SEC has shared some of that expertise in a brief 

filed in the lead case. See S.E.C. v. Adams, Cause No. 3:18-CV-252, Docket No. 308 at 2-3 (S.D. 

Miss. July 22, 2021) (“[T]he primary purpose of this action, and of the ancillary actions, is to 

protect and attempt to remunerate the victims of the Madison Timber Ponzi scheme.”). What 

 
2 See also Levinson v. Westport Nat'l Bank, No. 3:09-CV-269 (PCD), 2011 WL 13237887, at *1 (D. Conn. May 
10, 2011) (finding, in case where bank sought broad investor-victim discovery to assert comparative 
negligence defense, that “[d]iscovery of absent class members, while not forbidden, is rarely permitted due 
to the facts that absent class members are not ‘parties’ to the action, and that to permit extensive discovery 
would defeat the purpose of class actions which is to prevent massive joinder of small claims.”). 
3 Substantive instructions only, please. 
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is missing at this juncture, however, are jury instructions and verdict forms showing how 

other courts have balanced the collective nature of a receivership with a defendant’s 

presentation of affirmative defenses. 

A hearing on these issues will be scheduled for the same day as the Magistrate Judge’s 

next in-person conference. At that point, the Receiver should be prepared to discuss how she 

intends to proceed with investor-witnesses, BankPlus should submit its proposed 

substantive jury instructions, and the SEC will be asked for its input. Until then, the motions 

are carried with the case. 

SO ORDERED, this the 17th day of January, 2023. 

s/ Carlton W. Reeves    
UNITED STATES DISTRICT JUDGE 
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