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IN THE UNITED STATES DISTRICT COURT 
FOR THE SOUTHERN DISTRICT OF MISSISSIPPI 

NORTHERN DIVISION 

In re Consolidated Discovery in Cases 
Filed by Allison Mills, in her Capacity 
as Receiver for Arthur Lamar Adams 
and Madison Timber Properties, LLC  
 
Cases consolidated for discovery only: 
 Mills v. Baker Donelson, et al.,  
 Case No. 3:18-cv-866-CWR-FKB; 
 Mills v. BankPlus, et al.,  
 Case No. 3:19-cv-196-CWR-FKB; 

Mills v. The UPS Store, Inc., et 
al., 

 Case No. 3:19-cv-364-CWR-FKB; 
 Mills v. Trustmark, et al.,  

Case No. 3:19-cv-941-CWR-FKB 

 
 
Arising out of Case No. 3:18-cv-252-
CWR-FKB, Securities and Exchange 
Commission v. Arthur Lamar Adams 
and Madison Timber Properties, LLC 
 
 
 
Case No. 3:22-cv-36-CWR-FKB 
 
 
 
 

______________________________________________________________________________ 
    

DEPARTMENT OF JUSTICE’S MEMORANDUM BRIEF IN OPPOSITION  
TO JOINT MOTION TO COMPEL (ECF NO. 520) AND IN SUPPORT OF  

MOTION TO QUASH SUBPOENAS (ECF NO. 551) 
______________________________________________________________________________ 
 

The Bank Movants1 would like to force the Dept. of Justice—and every other 

federal agency that might possibly be related to their civil litigation—to turn over 

its “entire”2 file related to the Madison Timber Ponzi scheme, a request that 

includes documents and property related to criminal investigations that have 

spanned years and several criminal prosecutions, including one prosecution that is 

currently scheduled for trial. These movants have made no attempt to limit or 

restrict their wide-ranging request, but now ask this Court to compel the Dept. of 

Justice to comply.  
 

1 BankPlus, BankPlus Wealth Management, LLC, RiverHills Bank, and Trustmark Bank 
(collectively, the “Bank Movants”). 

2 ECF No. 521 at 2 (emphasis in original). The Joint Motion to Compel goes on to claim that 
“[e]verything in the DOJ’s investigative file(s) of the Madison Timber Ponzi scheme contains 
relevant evidence” and should be turned over. Id. (emphasis in original). 
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But before even reaching the substance of these overly broad requests, the 

Joint Motion3 is procedurally defective. In the Fifth Circuit, if a litigant feels that a 

non-party federal agency has wrongfully denied it access to records or information, 

the litigant may challenge the agency decision only through the Administrative 

Procedure Act. This follows from various statutes, regulations, and Fifth Circuit 

precedents: 

A. Federal agencies have authority to promulgate Touhy regulations to 
safeguard and centralize decision-making concerning the agency’s 
documents and testimony.4 

 
B. A non-party federal agency’s decision not to produce documents to a 

litigant (i.e., a Touhy denial) is an “agency action.”5 
 
 C. Touhy denials are only reviewable under the APA.6 

D. Judicial review under the APA is subject to the arbitrary and 
capricious standard, based on the record at the time of the decision.7 

 
E. The proper forum for review of a final agency decision is through an 

independent APA action.8  
 

I. Background 

On March 28, 29, and 30, 2022, Bank Movants issued three separate 

subpoenas, a different subpoena from each bank, to the FBI, the U.S. Attorney’s 

 
3 ECF No. 520, herein referred to as the “Joint Motion” or “Joint Motion to Compel.” 
4 Touhy v. Ragen, 340 U.S. 462. 467-68 (1951); CF Ind., Inc. v. Dept. of Justice, 692 Fed. Appx. 177, 

181 (5th Cir. 2017) (“[f[ederal agencies are permitted to promulgate regulations, known as Touhy 
regulations”); 28 C.F.R. §16.21 et seq. 

5 CF Ind., Inc., 692 Fed. Appx. at 181; see also, Rawlings & MacInnis, P.A. v. United States Dept. of 
Justice, et al., Case No. 3:21-cv-426-CWR-FKB, ECF No. 20 at 4.  

6 5 U.S.C. § 702; CF Ind., Inc., 692 Fed. Appx. at 181 (the agency denial is “governed by the 
Administrative Procedure Act”); Hasie v. Office of the Comptroller of the Currency, 633 F.3d 361, 
365 (5th Cir. 2011).  

7 CF Ind., Inc., 692 Fed. Appx. at 181.  
8 Davis v. United States Marshals Service, 849 Fed. Appx. 80, 87 n.3 (5th Cir. 2021). 
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Office for the Southern District of Mississippi, and to AUSA Dave Fulcher.9 Each 

subpoena includes a distinct set of requests, though the Bank Movants themselves 

have asserted that each of their requests asks for “all documents and 

communications from the DOJ regarding the Madison Timber Ponzi scheme.”10 On 

May 31, 2022, after receiving an extension of time from the Bank Movants, the 

Dept. of Justice timely responded to each separate subpoena by denying the 

requests for various reasons, each of which was explained and supported in the 

letters provided to each of the Bank Movants.11  

Since May 31, 2022, the Dept. of Justice has received no responses or 

communications from the Bank Movants in regard to the subpoenas and Touhy 

requests, or in regard to the Dept. of Justice responses. Bank Movants have not 

requested that the Dept. of Justice reconsider its decisions. They have not discussed 

the potential for partial production or made other efforts to identify the documents 

they seek from the Dept. of Justice. And, most importantly, Bank Movants did not 

file an APA action to challenge the Dept. of Justice’s decision.  

II.  Argument 

In spite of how the issues have been framed, the question is not whether the 

government can evade the discovery obligations imposed on other parties or third-

party businesses. The question is whether a litigant can rummage through the Dept. 

of Justice’s complete criminal file on a person, business, or scheme for materials 

 
9 The subpoenas served to AUSA Fulcher are duplicative of the subpoenas sent to the United States 

Attorney’s Office, and these duplicative subpoenas, which are properly served to the agency and 
not to an individual AUSA, should be quashed and denied outright. 

10 ECF No. 521 at 3, n. 2.  
11 See ECF No. 520-2. 
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that they speculate may aid their private litigation. The law is clear: they cannot.  

A. THE APA & NON-PARTY GOVERNMENT SUBPOENAS 

1.  The Court must apply the APA’s arbitrary and capricious standard 
when a litigant challenges a final decision of a federal agency.  

 
Bank Movants cannot attack an agency decision by asking the Court to 

simply set it aside and issue its own. Instead, movants must seek relief from an 

agency decision as it would in other similar situations—by judicial review of the 

agency’s decision. This is well-grounded in several important doctrines that have 

been applied and relied upon in the Fifth Circuit.  

1.1 Subpoena proceedings implicate sovereign immunity.  
 
Sovereign immunity applies to subpoenas proceedings, even if such 

proceedings “are technically against the federal employee and not against the 

sovereign.”12  It is still considered to be a suit against the sovereign if the judgment 

against it would “interfere with the public administration” or where “the effect of 

the judgment would be to restrain the Government from acting, or to compel it to 

act.”13  One legal scholar has pointed out that the Fifth Circuit has gone further 

than other courts in this respect, having “gone so far as to state that Touhy 

regulations ‘evince an intent not to waive the [agency]’s sovereign immunity.’”14 

The upshot is that a litigant cannot command the federal government to 
 

12 Boron Oil Co. v. Downie, 873 F.2d 67, 70-71 (4th Cir. 1989) (citing Dugan v. Rank, 372 U.S. 609, 
620 (1963)); see also, Larson v. Domestic & Foreign Commerce Corp., 337 U.S. 682, 703-04 (1949) 
(“There are the strongest reasons of public policy for the rule that such relief [compelling 
government action] cannot be had against the sovereign.”). 

13 Dugan, 372 U.S. at 620.  
14  Zoe Niesel, Terrible Touhy: Navigating Judicial Review of an Agency’s Response to Third-Party 

Subpoenas, 41 CARDOZO L. REV. 1499, 1524 (2020) (emphasis added) (citing State of La. V. Sparks, 
978 F.2d 226, 234 (5th Cir. 1992) (“It is beyond argument that unless expressly waived, sovereign 
immunity exists as the rule, not the exception.”).   
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produce documents or to provide a witness for its benefit, unless the government 

has consented.15  Due to sovereign immunity and the APA (discussed below), a 

Touhy denial is not treated in the same manner as a decision by, say, Apple (or any 

other private company).16 A governmental agency’s decision to deny access to 

records is granted more deference than a corporate executive.  

1.2 Courts have long recognized the legitimacy of Touhy 
Regulations and agency decisions grounded in these 
regulations.  

 
From sovereign immunity we proceed to the role of Touhy regulations. Bank 

Movants pretend that Touhy regulations and their invocation are simply the 

remnants of a dusty old case that has been criticized and renounced since its origin.  

Though this would be convenient for Bank Movants if true, it does not reckon with 

the law as it is, only as the Bank Movants would like it to be.  

Grounded in Touhy v. Ragen17 and 5 U.S.C. § 301, agencies may promulgate 

what have become known as Touhy regulations in order to centralize agency 

decision-making when faced with requests for documents and testimony. “Touhy is 

part of an unbroken chain of authority that supports the [] contention that a federal 

employee cannot be compelled to obey a subpoena, even a federal subpoena, that 

acts against valid agency regulations.”18   Through Touhy regulations, the agencies 

specify their decision-making process and the factors they will consider when faced 
 

15 State of La. V. Sparks, 978 F.2d at 234 (“It is beyond argument that unless expressly waived, 
sovereign immunity exists as the rule, not the exception.”); see also Murray’s Lessee v. Hoboken 
Land & Improvement Co., 59 U.S. 272, 283 (1855) (“a public agent . . . cannot be made responsible 
in a judicial tribunal for obeying the lawful command of the government; and the government 
itself, which gave the command, cannot be sued without its own consent”).   

16 See CF Industries, Inc, 692 Fed. Appx. at 181; see also, Davis, 363 F.2d at 603. 
17 340 U.S. 462 (1951).  
18 Edwards v. U.S. Dept. of Justice, 43 F.3d 312, 317 (7th Cir. 1994). 
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with a request for documents or testimony. These regulations have been repeatedly 

upheld in the courts and are a valid exercise of the federal agency’s discretion.19  

The Department of Justice has promulgated such regulations, which are found at 28 

C.F.R. § 16.21, et seq.   

Bank Movants’ brief eludes the main principles at stake here. While they 

rightly assert that Touhy does not provide substantive privileges or rights, they 

gloss over the fact that such Touhy regulations are a valid exercise of Executive 

authority.20 Thereby, agencies can require litigants to comply with Touhy 

regulations prior to seeking court relief regarding the production of documents or 

witnesses,21 and courts cannot compel a subpoenaed agency employee to disobey 

applicable Touhy regulations or an agency decision made under such regulations.22  

The Fifth Circuit has held that the Dept. of Justice’s Touhy regulations in 

particular are “valid and mandatory,” and that even when a criminal defendant is 

subpoenaing a Dept. of Justice employee to testify (a context in which the rights and 

privileges of the requesting party are on a higher plane than we’re dealing with 

here), the defendant must comply with the Touhy requirements before the court will 

consider his constitutional claims.23 

 

 
19 CF Industries, Inc., 692 Fed. Appx. at 181; Magana v. CoreCivic, 2022 WL 3328885, at *1 (N.D. 

Miss. Aug. 11, 2022) (“[The Dept. of Justice] cannot release records sought by subpoena unless the 
DOJ’s Touhy regulations are satisfied.”). 

20 Touhy, 340 U.S. at 467-68. 
21 Davis v. Braswell Motor Freight Lines, Inc., 363 F.2d 600, 603 (5th Cir. 1966). 
22 See, e.g., Touhy, 340 U.S. at 467-70; U.S. v. Wallace, 32 F.3d 921, 928 (5th Cir. 1994) (“trial court 

granted the government's motion to quash the subpoenas because defendants had not complied 
with the procedure set forth in 28 C.F.R. § 16.21 et seq.”). 

23 United States v. Wallace, 32 F.3d 921, 929 (5th Cir. 1994) (“The Department of Justice regulations 
for subpoenaing witnesses have been held to be valid and mandatory.”).  
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1.3 The APA provides the limited waiver of sovereign immunity that 
the Bank Movants seek. 

 
The APA allows a party to seek judicial review of final agency decisions.24  If 

the federal agency is not a party to the underlying proceeding, the agency’s decision 

to deny a request for documents or testimony is “governed by the Administrative 

Procedure Act.”25  The Fifth Circuit has held that “[i]n the context of an agency’s 

response to a third-party subpoena, the proper method for judicial review of the 

agency’s final decision pursuant to its regulations is through the Administrative 

Procedure Act.”26  This is not one path among many; the APA is the “sole avenue for 

review of an agency’s refusal to permit its employees to comply with subpoenas.”27   

The Fifth Circuit is no outlier: the plurality of Circuit Courts have held that 

an agency decision to deny access to records can only be set aside by judicial review 

under the APA standard. The First Circuit,28 Fourth Circuit,29 Tenth Circuit,30 and 

Eleventh Circuit31 have all reached the same conclusion.  

 

 
24 5 U.S.C. § 702. 
25 CF Ind., Inc., 692 Fed. Appx. at 181. 
26 CF Ind., Inc., 692 Fed. Appx. at 181 (quoting United States v. Williams, 170 F.3d 431, 434 (4th Cir. 

1999)); see also, Davis v. United States Marshals Service, 849 Fed. Appx. 80, 87 n.3 (5th Cir. 2021); 
Davis v. Braswell Motor Freight Lines, Inc., 363 F.3d 600, 602-03 (5th Cir. 1966). 

27 COMSAT Corp. v. Nat’l Sci. Found., 190 F.3d 269, 274 (4th Cir. 1999). 
28 Cabral v. U.S. Dept. of Justice, 587 F.3d 13, 22-24 (1st Cir. 2009) (“To obtain information from a 

federal agency, a party must file a request pursuant to the agency’s regulations, and may seek 
judicial review only under the APA.”). 

29 COMSAT Corp., 190 F.3d at 277–78 (“We apply the APA’s deferential standard of review in full 
recognition of the fact that one of our sister circuits has decided otherwise.”). 

30 Saunders v. Great W. Sugar Co., 396 F.2d 794, 795 (10th Cir. 1968) (“We are bound by Touhy and 
Boske . . . [Therefore, the district court order compelling the agency to respond] is set aside and 
held for naught.”); see also, U.S. Steel Corp. v. Mattingly, 663 F.2d 68, 68 (10th Cir. 1980) (vacating 
a district court’s enforcement of a subpoena against an agency). 

31 Moore v. Armour Pharm. Co., 927 F.2d 1194, 1197 (11th Cir. 1991) (“Pursuant to 5 U.S.C. § 
706(2)(A) the district court could only overturn [agency]'s action if such action was “’arbitrary, 
capricious, an abuse of discretion, or otherwise not contrary to law.’”). 
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1.4 Response to Bank Movants’ Inapposite Arguments  
 
Bank Movants have raised several arguments on this point that are 

misplaced, two of which require a specific response.  

1.4.1 Right to Every Man’s Evidence 

Bank Movants, in this Joint Motion and in similar motions against other 

federal agencies, have made much of the “right to every man’s evidence” principle, 

but they have improperly enlarged the principle behind that phrase.  The context 

from which the Bank Movants’ pull the phrase, Trump v. Vance, was a grand jury 

subpoena issued to the President and related to a criminal investigation. Besides 

being a fine slogan, the principle presented in Trump is altogether different from 

the one here.32 In Trump, the Court held that “no citizen, not even the President, is 

categorically above the common duty to produce evidence when called upon in a 

criminal proceeding. We reaffirm that principle today . . . .”33  The principle finds no 

purchase here—in a civil lawsuit, where a private litigant is requesting 

investigatory files from government agencies.  In other briefs, the Bank Movants 

have cited to Exxon Shipping Co. v. U.S. Dept. of Interior,34 but this is another case 

where the government was a party and so does not support the proposition.   

1.4.2 FOIA 

Additionally, the Bank Movants have made comparisons to the Freedom of 

Information Act (“FOIA”) and the duty of government agencies to produce 

information under that statutory process. But, as the Court is aware, FOIA is just 
 

32 Trump v. Vance, 140 S.Ct. 2412, 2431 (2020). 
33 Id. at 2431 (emphasis added).  
34 34 F.3d 774, 779 (9th Cir. 1994). 
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that—a specific statutory provision which a person may utilize to obtain documents. 

But this is not the process at issue here and failure to abide by FOIA obligations are 

not even before the Court.35 Further, privileges and confidentiality laws are 

excepted from disclosure under FOIA as well.36  The Court’s jurisdiction under 

FOIA depends on the requester filing a proper separate complaint against a federal 

agency.37   

1.5 Conclusion: The APA provides the standard for judicial review. 
 
To be sure, there is plenty of complexity and confusion surrounding the 

Touhy doctrine,38 but none of these academic discussions need bear on the present 

motion before the Court.  The path is well marked: the Dept. of Justice is “permitted 

to promulgate . . . Touhy regulations, governing the disclosure of information 

pursuant to a request” and judicial review of such decisions is “governed by” the 

APA.39  In brief, the Court’s review is limited to ascertaining whether the agency 

considered, at the time the requests and decisions were made, the relevant 

 
35 Butowsky v. Folkenflik, 2019 WL 12373861, at *12 (E.D. Tex. Dec. 13, 2019) (“FOIA requests are 

different and distinct from Touhy requests and both are governed by two separate standards, 
regulations and procedures.”) 

36 5 U.S.C. § 552(b)(7); see also, https://www.justice.gov/oip/doj-guide-freedom-information-act-0.  
37 5 U.S.C. § 552(a)(4)(B). The requirement of filing a complaint is plain from the statutory language 

that waives the federal agency’s sovereign immunity under FOIA: “On complaint, the district court 
of the United States . . . has jurisdiction to enjoin the agency from withholding agency records and 
to order the production of any agency records improperly withheld.” Id. (emphasis added). 

38 See Niesel, Terrible Touhy: Navigating Judicial Review of an Agency’s Response to Third-Party 
Subpoenas, 41 CARDOZO L. REV. at 1501 (citing the “seven decades of confusion surrounding how 
courts should review a federal agency’s refusal to allow the production of documents”); see also, 
Ben Covington, Notes: Closing the Touhy Gap: The APA, The FRCP, and Nonparty Discovery 
Against Federal Administrative Agencies, 121 COLUMBIA L. REV. 369 (2021) (the Court should bear 
in mind that this article does not even account for cases dismissed for a “litigant’s failure to comply 
with an agency’s procedural Touhy requirements,” which is why several important Fifth Circuit 
cases are not cited/discussed).  

39 CF Ind., Inc., 692 Fed. Appx. at 181-82. 
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information and provided a satisfactory explanation for its decision.40 

2. An independent action under the APA is required for the relief that 
the Bank Movants’ seek.  

 
In order to seek judicial review under the APA, Bank Movants must file an 

independent action. The Fifth Circuit has held that to file a motion to compel in the 

underlying proceeding based on a Touhy denial letter (as the Bank Movants have 

now done) is a “procedural defect.”41   

In Davis v. United States Marshals Service, the movant sought discovery 

from a federal agency that was no longer a party to the litigation, so it issued a 

subpoena for the documents and later filed a motion to compel against the agency. 

This was a federal court case and had been initially filed in federal court.42 The 

Fifth Circuit held that “[o]nce the government issued a decision under Touhy, [the 

movant] was required to file a separate suit under the Administrative Procedure 

Act to challenge that final decision made by the agency.”43  The movant had “failed 

to do so” and instead had filed a motion to compel—similar to the Joint Motion filed 

by Bank Movants.44  This language from the Fifth Circuit should end the discussion 

on this point.  

Further, this issue has already been decided by this Court, in this same 

context.  A properly filed independent APA action has already been exemplified in 

this same nexus of litigation, Rawlings & MacInnis, P.A. v. United States Dept. of 

 
40 Id. 
41 Davis, 849 Fed. Appx. at 87 n.3; see also, CF Industries, Inc., 692 Fed. Appx. at 181 (movant, after 

receiving a Touhy denial, filed a separate action and the district court applied the APA standard).   
42 Id. at 82. 
43 Davis, 849 Fed. Appx. at 87 n. 3.   
44 Id. 
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Justice, et al., Case No. 3:21-cv-426-CWR-FKB. There, the court considered a 

similar Touhy denial, which the court recognized to be an “agency action,” and 

found that the arbitrary and capricious standard (of 5 U.S.C. § 706(2)(A)) was 

applicable.45 

As a result, the Court should deny the Joint Motion as the Fifth Circuit has 

instructed and require that an independent APA action be filed based on the final 

agency decision and the record before it. However, in the event that the Court 

considers the Joint Motion in the present proceeding, it should uphold the Dept. of 

Justice’s decision under the arbitrary and capricious standard. 

B. SUBSTANTIVE OPPOSITION 
 

Bank Movants bear the burden of proving that the Dept. of Justice’s decision 

was arbitrary and capricious, a standard “highly deferential” to the agency.46 An 

agency decision withstands challenge under the arbitrary and capricious standard if 

“[the] agency ‘examine[d] the relevant data and articulate[d] a satisfactory 

explanation for its action.’”47  This standard of review of an agency’s final decision 

“is narrow, and a court is not to substitute its judgment for that of the agency.”48  A 

federal agency’s decision is arbitrary and capricious only “if the agency has relied on 

factors which Congress has not intended it to consider, entirely failed to consider an 

important aspect of the problem, offered an explanation for its decision that runs 

 
45 Civil Action No. 3:21-cv-00426-CWR-FKB, ECF No. 20 at 4.  
46 5 U.S.C. § 706(2)(A); Gulf Restoration Network v. McCarthy, 783 F.3d 227, 243 (5th Cir. 2015) 

(“arbitrary and capricious standard of review is at the high end of the range of deference, and such 
review is extremely limited and highly deferential”). 

47 FCC v. Fox. Tel. Stations, 556 U.S. 502, 513 (2009) (quoting Motor Vehicle Mfrs. Ass’n v. State 
Farm Auto. Ins. Co., 463 U.S. 29, 43 (1983)).  

48 Hasie v. Office of the Comptroller of the Currency, 633 F.3d 361, 365 (5th Cir. 2011).  
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counter to the evidence before the agency, or is so implausible that it could not be 

ascribed to a difference in view or the product of agency expertise.”49  This decision 

must be viewed in light of the information available to the agency and the 

explanation given at the time the decision was made, not at the time the motion to 

compel is considered.50   

The Dept. of Justice provided detailed reasons for denying each of the 

requests of the Bank Movants. The decision was reasonable and well-supported. 

And the decision was made in accordance with the Dept. of Justice’s Touhy 

regulations.51  As required by the Fifth Circuit, the Dept. of Justice reviewed the 

relevant data and articulated a “satisfactory explanation for its action including a 

‘rational connection between the facts found and the choice made.’”52  

1. The investigatory files requested are not relevant to Bank Movants’ 
defenses. [28 C.F.R. § 16.26(a)(1) and Rule 26(b)(1)] 

 
The issue of relevance must be given due consideration, for several reasons. 

First, the Bank Movants are only entitled to request documents that are relevant to 

their claims or defenses.53 Second, whether the documents sought are relevant can 

be a factor in whether the agency should accept the burden associated with 

production. And, third, many of the privileges that are asserted by the government 

may be overcome only upon a showing of compelling need.   

 
49 Motor Vehicles Mfrs. Ass’n of U.S., Inc. v. State Farm Mut. Aut. Ins. Co., 463 U.S. 29, 43 (1983). 
50 Id.  
51 28 C.F.R. § 16.26; see also, Justice Manual 1-6.220 (denial warranted for failure to comply with 

Touhy regulations; denial warranted if production is “not proper in view of any applicable 
privileges or the rules of the proceeding”). 

52 CF Ind., Inc. 692 Fed. Appx. at 181 (quoting Motor Vehicle Mfrs. Ass’n v State Farm Mut. Auto. 
Ins. Co., 463 U.S. 29, 42 (1983)).  

53 Fed. R. Civ. P. 26(b)(1).  
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1.1 Bank Movants’ purported defense is futile.  

Bank Movants argue that the government’s investigatory files are relevant to 

their civil defense54 because they hope to either assign fault to the government for 

an alleged delay in prosecution, or, elsewise, to use the government as a comparator 

for their conduct.55  Bank Movants cannot do either. They cannot recover or 

apportion liability to the government because even if Bank Movants were to make 

such a claim, the discretionary function exception to the FTCA would bar it.56 And, 

beyond this, their claim that they may still be able to apportion fault to the 

government even if immune is equally meritless. Such an argument raises the 

question: Can the Bank Movants assign a portion of fault, if there is any, to an 

immune defendant who committed no wrong? The answer is no; they cannot.  

The italicized phrase just above has been emphasized for a reason. All the 

cases cited by Bank Movants, drawn from similar briefs,57 only establish that: (1) 

Mississippi is a comparative fault state, so fault can be assigned to other parties, 

and (2) in California and Indiana the fact finder may be able to apportion fault to a 

government employee or agency for his or her wrongdoing or negligence. But these 

cases are not helpful in the present case because the key ingredient is lacking: 

wrongdoing, negligence of the assignee. They have cited no cases, and it is almost 

certain that none exist, to extend this principle to their own theory: that the Dept. 

 
54 ECF No. 521 at 4 (“the entire file contains relevant evidence”). 
55 See ECF No. 521 at 4-5.  
56 Smith v. U.S., 375 F.2d 243, (5th Cir. 1967) (government exempt from FTCA suits “for exercising 

the discretion inherent in the prosecutorial function of the Attorney General, no matter whether 
these decisions are made during the investigation or prosecution of offenses”). 

57 ECF No. 525 at 6 n.5 (citing cases for this proposition); ECF No. 529 at 6 (same).  
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of Justice was negligent for an alleged delay in prosecuting Lamar Adams.  

It is well-settled that the government is under no duty to prosecute an 

individual at all, much less to prosecute by a certain time.58  There are numerous 

factors that go into the decision of when, how, or if to investigate and prosecute 

someone, and the Dept. of Justice enjoys prosecutorial discretion to decide these 

matters.59  There is no wrongdoing or negligence in decisions to wait or not to 

prosecute.  But, what’s more, if the Court were to entertain such an outlandish 

theory, it would run afoul of the separation of powers clause of the U.S. 

Constitution.  Because of separation of powers, the Fifth Circuit has opined that 

“the courts are not to interfere with the free exercise of the discretionary powers of 

the attorneys of the United States in their control over criminal prosecutions.”60  If 

a Court were to find that that Dept. of Justice was negligent for delay in 

prosecution, it would be violating separation of powers by infringing on the 

Executive’s prosecutorial discretion. Bank Movants are building their “need” and 

relevance arguments in the clouds.61   

1.2 The entire Madison Timber and Lamar Adams’ files are not 
relevant.  

 
Without showing how the information sought relates to their defense, Bank 

Movants assert that “the entire file…[n]ot some of the file[,] [n]ot portions of the file 

 
58 United States v. Lovasco, 431 U.S. 783, 790 (1977).  
59 See, e.g., U.S. v. Cox, 342 F.2d 167, 171 (5th Cir. 1965) (“The discretionary power of the attorney 

for the United States in determining whether a prosecution shall be commenced or maintained 
may well depend upon matters of policy wholly apart from any question of probable cause.”). 

60 Id.  
61 Cf. Carzola v. Koch Foods of Miss., LLC, 2014 WL 281979 at * 2 (S.D. Miss. Jan. 24, 2014) (finding 

that the information sought was relevant because it was tied to a “legitimate defense” raised by the 
movant).  
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[but] [e]verything” in the Dept. of Justice’s investigative file contains relevant 

evidence.62 As noted in the Touhy denial letter, an investigative file contains 

internal memoranda, witness statements, arrest and criminal history reports, 

theories of the case, evidentiary discoveries, and witness identities, among other 

things.63   To show the relevance of the entire Dept. of Justice file, Bank Movants 

rely mostly on testimony from the SEC/RiverHills motion to compel hearing, but 

they fail to acknowledge that the SEC and the Dept. of Justice contain very 

different files.  

From the indictments, and prosecutions that relate to the Lamar Adams and 

Madison Timber investigations, the Dept. of Justice’s files contain grand jury 

material; witness statements, personal details and background information; 

evidence logs; reports; and other information that is relevant to the criminal trials 

and guilty pleas; as well as information about individuals not charged by the 

government; none of which would be relevant to Bank Movants claims or defenses.  

The burden rests on Bank Movants to show that the documents they requested are 

relevant.  Simply stating that the entire investigatory file contains information that 

is relevant is insufficient.64  

Bank Movants’ failure to show the relevance of its requests to its 

needs/defenses is highlighted by the fact that they rely on one umbrella argument 

 
62 ECF No. 521 at 2.  
63 ECF No. 520-2 at 8. 
64 Lee Swimming Pools, LLC v. Bay Pool Company Construction LLC, Civil Action No. 1:18cv118-LG-
RHW, 2020 WL 9264554 at *2 (S.D. Miss. Jan. 8, 2020) (granting protective order as to non-party 
subpoenas where movant “offered nothing other than speculation that the [requested documents] . . . 
may be relevant to [its] claims and defenses”). 
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to cover to each individual subpoena, which as the Bank Movants acknowledge, are 

all different.65 The substance, and not merely the style, is different for each 

subpoena. Each bank bears a different relation to Lamar Adams and the Madison 

Timber Ponzi scheme. In addition to the joint nature of the motion to compel, the 

Bank Movants have also merged the parties that they are seeking to compel a 

response from—USAO, FBI, and AUSA Dave Fulcher.66 The USAO and FBI are 

different components which possess or control different files, so each has made 

separate responses.67  As a result, the Bank Movants have failed to show the 

relevance of the information sought beyond conclusory statements.  

2. The Bank Movants’ requests are overly broad and unduly 
burdensome. [28 C.F.R. §16.26(a)(1) and Rule 45(d)(1), (d)(3)(iv)] 

 
Under Rule 45 of the Federal Rules of Civil Procedure, the court must quash 

or modify a subpoena that subjects a person to undue burden.  In determining 

whether a subpoena imposes an undue burden “courts in the Fifth Circuit consider 

the following factors: (1) relevance of the information requested, (2) the need of the 

party for the documents, (3) the breadth of the document request, (4) the time 

period covered by the request, (5) the particularity with which the party describes 

the requested documents, and (6) the burden imposed.”68  

There have been no good faith discussions and no limitations to Bank 

Movants’ original requests. Bank Movants themselves have emphasized the all-

 
65 See ECF No. 521, at 3, n.2. 
66 RiverHills issued subpoenas to all three; BankPlus and Trustmark issued subpoenas only to the 

FBI and the USAO.  
67 ECF No. 520-2.  
68 Solis v. Crescent Drilling and Production, Inc., 2021 WL 131333, at * 3 (W.D. Tex. Jan. 14, 2021) 

(citing Wiwa v. Royal Dutch Petroleum Co., 392 F.3d 812, 818 (5th Cir. 2004).   
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inclusive nature of their requests: as broad as possible, the “entire” file on Lamar 

Adams and Madison Timber, no limitations permitted.69 Such a request, for all 

documents related to a subject, regardless of their relation to the movant’s action, is 

the textbook example of a “facially overbroad” discovery request.70 

2.1 More Than Relevance Required for Third-Party Discovery 

Even setting aside the government’s unique status as a sovereign, courts 

always view non-parties as distinct from parties.71 When the subpoena is directed 

towards a non-party, courts consider the expense and inconvenience that the 

subpoena would cause.72  Parties bear significant discovery obligations, but non-

parties are not supposed to bear the brunt of the burden of litigation. Courts 

routinely apply a more exacting proportionality and burden analysis on discovery 

sought under Rule 45 to protect non-parties from the burdens of discovery.73 So a 

litigant choosing to issue a subpoena to a nonparty “must take reasonable steps to 

avoid imposing undue burden or expense on a person subject to the subpoena.”74 

These requisite “reasonable steps” have not been taken here.  

 
69 ECF No. 521 at 2. 
70 Andra Group, LP v. JDA Software Group, Inc., 312 F.R.D. 444, 450 (N.D. Tex. 2015). 
71 Rossman v. EN Engineering, LLC, 467 F. Supp. 3d 586, 590 (N.D. Ill. 2020) (“courts have 

consistently held that ‘non-party status’ is a significant factor to be considered in determining 
whether the burden imposed by a subpoena is undue”). 

72 Id.   
73 See Va. Dep’t of Corrs. v. Jordan, 921 F.3d 180, 189 (4th Cir. 2019) (“When discovery is sought 

from nonparties, however, [the] scope [of discovery permitted by Rule 26] must be limited even 
more. Nonparties are ‘strangers’ to the litigation, and since they have ‘no dog in [the] fight,’ they 
have ‘a different set of expectations’ from the parties themselves. Bystanders should not be drawn 
into the parties’ dispute without some good reason, even if they have information that falls within 
the scope of party discovery.”) (citing Cusumano v. Microsoft Corp., 162 F.3d 708, 717 (1st Cir. 
1998)); see also Cusumano, 162 F.3d at 717 (“[P]arties to a lawsuit must accept [discovery’s] 
travails as a natural concomitant of modern civil litigation. Non-parties have a different set of 
expectations. Accordingly, concern for the unwanted burden thrust upon non-parties is a factor 
entitled to special weight in evaluating the balance of competing needs.”).   

74 FED. R. CIV. P. 45(d)(1). 
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2.2  The Impact on the Dept. of Justice and Its Operations 

Courts have noted the importance of conserving limited government 

resources under similar circumstances. For example, the Eleventh Circuit in Moore 

v. Armour Pharmaceutical Co.,75  discussed the detriment which federal agencies 

would suffer if the time and efforts of their employees were diverted to the use of 

private individuals in lawsuits to which the government is not a party.76  As other 

courts have put it: “[d]iscovery under Rules 26 and 45 must properly accommodate 

‘the government's serious and legitimate concern that its employees not be 

commandeered into service by private litigants to the detriment of the smooth 

functioning of government operations.”77  In determining whether to comply with a 

Touhy request, a federal agency may properly consider the “potential cumulative 

burden” of compliance, such as whether other private litigants may seek similar 

information from agency employees if the agency complies in the instant dispute.78  

Most of the time, this recognition comes in the context of a regulative federal 

agency, but it applies with more force to criminal investigations of the Dept. of 

Justice. When the Dept. of Justice is diverted from its mission and forced to devote 

significant time to responding to these discovery requests, the operations of the 

Dept. of Justice are weakened. This would be true here if the Dept. of Justice were 

forced to comply with the Bank Movants’ requests.  
 

75 927 F.2d 1194 (11th Cir. 1991). 
76 See also, Boron Oil Co. v. Downie, 873 F.2d 67 (4th Cir. 1989) ("If EPA On-Scene Coordinators 

were routinely permitted or compelled to testify in private civil actions, significant loss of 
manpower hours would predictably result and agency employees would be drawn from other 
important agency assignments"). 

77 In re Terrorist Attack on Sept. 11, 2001, 523 F.Supp.3d 478, 489-90 (S.D.N.Y. 2021) (quoting Exxon 
Shipping Co. v. U.S. Dep't of the Interior, 34 F.3d 774, 778-79 (9th Cir. 1994)). 

78 COMSAT Corp., 190 F.3d at 278. 
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2.3 The Size of the Burden 

The requested documents include all documents of the Dept. of Justice’s 

investigation of Lamar Adams and the Madison Timber Ponzi scheme.79 These 

requests seek disclosure of all the categories of documents listed from the United 

States Attorney’s Office, the Federal Bureau of Investigations, and AUSA Dave 

Fulcher. In addition, the Bank Movants’ subpoenas purport to seek “from each 

agency one primary investigative file(s).”80  While this request sounds like the Bank 

Movants are just requesting a specific category of documents that are neatly 

contained in one place, the truth is that their requests encompass a large range of 

categories that are not at all limited in time or scope.  The “primary investigative 

files” of the Dept. of Justice consist of documents that are housed in different 

locations and contain numerous categories of documents.  As this investigation and 

the subsequent prosecutions have spanned multiple years, have involved numerous 

FBI agents, numerous AUSAs and their paralegals and legal assistants, handling 

various aspects of the case—the “file” is not a unified entity. It is not a CD, a jump 

drive, or a single computer file ready at hand. And, on top of this, it has not been 

organized for civil production.  

To comply with the Bank Movants’ requests, the Dept. of Justice would be 

required to start from scratch, devote several FBI agents, AUSAs, paralegals, and 

legal assistants, to the task of organizing, reviewing, redacting, and preparing the 

documents for production.  Such a monumental task would impose an undue burden 

 
79 ECF No. 520-1 at 4-5. 
80 ECF No. 521 at 3.   
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on the Dept. of Justice.81 The Bank Movants assert that the Dept. of Justice knows 

what files they have in response to the request, but this is imprecise.82 While the 

Dept. of Justice knows the files it possesses, considerable time and resources would 

need to be exerted to organize, review, redact, and cull the responsive information.  

For comparison, the Dept. of Justice has previously spent several weeks of 

time to respond to requests from other parties to this litigation, to make original 

timber deeds available to the movants. These efforts took significant time, primarily 

consisting of an FBI Special Agent working full days for over two weeks to perform, 

but the work was completed upon the showing of compelling need for the 

documents, because the party was willing to limit its request, and upon showing 

that only the Dept. of Justice could provide the information sought. These requests 

to inspect original timber deeds were miniscule in comparison to what Bank 

Movants now seek. The burden on the Dept. of Justice to comply with the Bank 

Movants’ requests would be exponentially greater; and the Bank Movants have 

failed to make a similar showing. 

These concerns were validly and reasonably considered in denying the Bank 

Movants’ Touhy requests. In addition, because these subpoenas are overly broad 

and unduly burdensome they should be quashed. 

 

 
81 Ironically, the enormous burden the Bank Movants seek to foist on the Dept. of Justice would 

almost certainly lead to a delay in the Dept.’s prosecutions and investigations—which is the very 
allegation they hope to prove is true and turn to their benefit.  

82 The Bank Movants take the Court’s comments to the SEC out of context, implying that the Court 
is stating that all the federal agencies know the files they have in response to the subpoenas. See 
ECF No. 521 at 3.   
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3. The Dept. of Justice appropriately considered privileges and 
confidentiality protections at stake. [28 C.F.R. §16.26(a)(2), (b) and 
Rule 26(b)] 

 
The Dept. of Justice’s decision was not arbitrary and capricious because the 

requests impinged on numerous privileges—governmental privileges, statutory 

privileges and prohibitions, confidentiality protections, and other non-governmental 

privileges, each of which is not simply a consideration under the Dept. of Justice’s 

Touhy regulations but is based also in substantive law. 

3.1 Statutory, Procedural, and Regulatory Privileges and 
Confidentiality Protections [§16.26(a)(1), (b)(1) and (2)]  

 
The Dept. of Justice officials may not disclose information in response to a 

demand if such disclosure would “violate a statute…or a rule of procedure, such as 

the grand jury secrecy rule, F.R.Cr.P., Rule 6(e),” or “would violate a specific 

regulation.”83   

 Disclosure of much of the materials the Bank Movants have requested would 

violate statutory, procedural, and regulatory rules.  The Bank Movants have 

requested the entire investigatory files of the Dept. of Justice on Lamar Adams and 

the Madison Timber Ponzi scheme. The breadth of this request encompasses many 

documents not subject to disclosure under both statutory and procedural rules. For 

example, a significant number of grand jury documents are included in the 

investigative files.  Grand jury material is entitled to secrecy, even within the 

government, under federal law and cannot be disclosed except by order of the 

district court, based solely on the grounds set forth in Rule 6(e) of the Federal Rules 

 
83 28 C.F.R. 16.26(b)(1), (2). 
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of Criminal Procedure.  

 Further, suspicious activity reports (“SARs”) and any information that would 

reveal the existence of a SAR, to the extent possessed by the Dept. of Justice, are 

statutorily subject to strict confidentiality requirements.84  Likewise, the Privacy 

Act prohibits the Dept. of Justice from disclosing any information contained in a 

system of records pertaining to an individual, in the absence of notarized written 

consent of the individual or a federal court order.85  The nature of the documents 

contained in an investigative file has the possibility of revealing personal 

information pertaining to many individuals. In this case specifically, the 

investigative files of Lamar Adams and Madison Timber contain information about 

other investigations and individuals beyond Lamar Adams and Madison Timber.  

For example, investor information, bank records, and the like are filled with 

information that would need to be reviewed, line-by-line, to protect against Privacy 

Act violations.  

 3.2 Confidential Informant Privilege [§16.26(b)(4)] 

 The Dept. of Justice Touhy regulations, specifically 28 C.F.R. § 16.26(b)(4), 

“track the common law informant’s privilege.”86  To override the need to protect the 

identity of informants, the movant must show “clear need” and that the informant’s 

identity is “material to his case; that is, there must be a reasonable probability that 

the evidence would change the outcome.”87 

 
84 See 31 U.S.C. § 5318(g)(2); 31 C.F.R. § 1020.320(e).   
85 5 U.S.C. § 552a(b). 
86 Elnshar v. Speedway SuperAmerica, LLC, 484 F.3d 1046, 1052 (8th Cir. 2007).  
87 Id. at 1053. 
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 Here, the Bank Movants have shown no “clear need” for any informants’ 

information and identities, which are included in the investigatory files. To the 

extent these identities are unknown to the Bank Movants, they are privileged and 

cannot be disclosed through discovery. Moreover, the government maintains a 

compelling interest in keeping such information confidential. Not only is such 

confidentiality important here where there are still criminal matters being 

prosecuted related to the same factual web, but the government also has a “strong 

interest in maintaining the confidentiality of informants’ identities to encourage 

individuals to provide information to law enforcement without fear of reprisal.”88 

3.3 Law Enforcement Privilege / Investigatory Files Compiled for 
Law Enforcement Purposes [§16.26(b)(5)]  

 
 Section 16.26(b)(5) of the Dept. of Justice’s Touhy regulation requires 

consideration of the law enforcement or investigatory files privilege, which is a 

privilege recognized in the Fifth Circuit.89 This privilege covers disclosures of law 

enforcement records which would “interfere with enforcement proceeding” or would 

impair investigations. The law enforcement privilege’s purpose has been well-

described by this Court:  

The purposes of the privilege are “to prevent disclosure of law 
enforcement techniques and procedures, to preserve the confidentiality 
of sources, to protect witness and law enforcement personnel, to 
safeguard the privacy of individuals involved in an investigation, and 
otherwise to prevent interference with an investigation.”90  

 
88 Id.   
89 In re of C.F. Bean, LLC, Civil Action No. 1:13cv77-HSO-PHW, 2015 WL 5296771 at *2 (S.D. Miss. 

Sept. 10, 2015) (“The Fifth Circuit recognizes the existence of a law enforcement privilege.”).  
90 U.S. v. Lockheed Martin Corp., Civil Action No. 1:09-cv-324-HSO-JMR, 2011 WL 13228302 at *4 

(S.D. Miss. Jan. 11, 2011) (quoting In re Department of Investigation of City of New York, 856 F.2d 
481, 484 (2d Cir. 1988)). 
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The Fifth Circuit upholds the law enforcement privilege even if it “make[s] it 

difficult for private litigants to defend themselves in civil actions.”91 

The Dept. of Justice has asserted that many of the files requested in the 

Bank Movants’ subpoenas and Touhy requests are protected by the law enforcement 

privilege.92 Such documents include emails, memoranda, and communications 

between the U.S. Attorney’s Office and other agencies, interviews and transcripts 

which reveal investigatory methods and techniques, and summaries of evidence 

produced by agents and other personnel.  

 The Dept. of Justice also considered whether the “strong presumption against 

lifting the privilege” should give way, including whether the requester has a 

compelling need for the information, and whether the information is available from 

any other source.93 This factor also weighed against disclosure. The Fifth Circuit too 

has recognized that the “law enforcement privilege is bounded by relevance and 

time constraints.”94 Here, the only need asserted by the Bank Movants has been an 

empty hope of shifting blame to the government for failing to prosecute before a 

certain time.95  This is not a compelling need. Though these files may supply the 

Bank Movants with material for constructing a red herring, it would not be relevant 

to a legitimate defense. And, as to the time constraints, the denial letters were sent 

at a time when criminal prosecutions stemming from these investigatory files were 

 
91 CF Ind., Inc. v. Dept. of Justice, 692 Fed. Appx. 177, 182 (5th Cir. 2017). 
92 See In re U.S. Dep’t of Homeland Security, 459 F.3d 565, 569-70 (5th Cir. 2006); see also, In re The 

City of New York, 607 F.3d 923, 944-45 (2d Cir. 2010). 
93 City of New York, 607 F.3d at 945. 
94 In re U.S. Dept. of Homeland Sec., 459 F.3d 565, 571 (5th Cir. 2006). 
95 See Section C.1 above.  
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(and still are to the present date) ongoing.  Therefore, these factors weighed in favor 

of invoking the law enforcement privilege.  

 This privilege is not negated simply by the closing of a particular 

investigation. If this were so, the public policy supporting the law enforcement 

privilege would be seriously impaired. On this point, the D.C. Circuit has reasoned 

thus:  

It is clear that if investigatory files were made public subsequent to the 
termination of enforcement proceedings, the ability of any 
investigatory body to conduct future investigations would be seriously 
impaired. Few persons would respond candidly to investigators if they 
feared that their remarks would become public record after the 
proceedings. Further, the investigative techniques of the investigating 
body would be disclosed to the general public.96 
 

And here, even though the Lamar Adams’ investigation has concluded, Bank 

Movants’ requests extend beyond Lamar Adams and includes any and all 

documents related to the Madison Timber Ponzi scheme.  These files are in fact 

currently being relied on in a pending prosecution and could potentially be used for 

others in the future.   

3.4 Deliberative Process Privilege [§16.26(a)(2)] 

Disclosures of inter-agency and intra-agency deliberations may impair the 

government’s decision-making because it tends to inhibit full and frank discussion 

necessary for government actions.97 To safeguard these communications and 

records, the deliberative process privilege protects “the decision making processes of 

 
96 Aspin v. U.S. Dept. of Defense, 491 F.2d 24, 30 (D.C. Cir. 1973).  
97 NLRB v. Sears Roebuck & Co., 421 U.S. 132, 150 (1975). 
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government agencies.”98 Court have recognized that the deliberative process 

privilege serves three basic purposes; this privilege: (1) protects and promotes 

candid discussion, (2) prevents public confusion from disclosure of agency opinions 

before there is a final determination, and (3) it protects the integrity of the agency’s 

decision.99 The privilege extends to all materials that are predecisional and 

deliberative in nature.100 The investigatory files are known to include many 

documents that are protected by the deliberative process privilege. Many of the 

communications that Bank Movants request specifically implicate this privilege, 

such as the inter-agency communications, memoranda, emails, and communications 

discussing the decision to prosecute or not, as well as other similar documents.  

3.5 Attorney-Client Privilege [§16.26(a)(2)] 

 “Courts, commentators, and government lawyers have long recognized a 

government attorney-client privilege in several contexts.”101 In the context of 

government attorneys, “the ‘client’ may be the agency and the attorney may be an 

agency lawyer.”102 And, further, “those attorneys may communicate among 

themselves; the attorney-client privilege is not lost because an attorney consults 

other attorneys about the subject matter of the communication.”103 

The investigative files sought by Bank Movants are littered with documents 

protected by the attorney-client privilege. The “entire file” includes many letters, 
 

98 Id. 
99 See, e.g., Tigue v. U.S. Dept. of Justice, 312 F.3d 70, 76 (2d Cir. 2002); Alexander v. FBI, 192 F.R.D. 

50, 55 (D.D.C. 2000).  
100 Renegotiation Bd. v. Grumman Aircraft Eng’g Corp., 421 U.S. 168, 184 (1975).  
101 In re Lindsay, 158 F.3d 1263, 1268 (D.C. Cir. 1988) 
102 Tax Analysts v. IRS, 117 F.3d 607, 618 (D.C. Cir. 1997). 
103 Citizens for Responsibility and Ethics in Washington v. U.S. Dept. of Justice, Civil Action No. 19-

1552(ABJ), 2021 WL 1749763 at *7 (D.D.C. May 3, 2021). 
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emails, memoranda, and other communications memorializing attorney-client 

communications. These documents are not subject to disclosure and have been 

properly withheld by the Dept. of Justice. Any attempted production would require 

the Dept. of Justice to comb through its records to redact and withdraw this 

information.  

3.6 Work Product Protection [§16.26(a)(2)] 

Federal Rule 26(b)(3) states that “[o]rdinarily, a party may not discover 

documents and tangible things that are prepared in anticipation of litigation or for 

trial.”104 “[I]n determining whether a document has been prepared ‘in anticipation 

of litigation,’ most courts look to whether the document was prepared because of the 

prospect of litigation. ‘The prospect of litigation’ refers to whether the document’s 

preparer ‘faces an actual claim or a potential claim.’”105  The work product 

protection applies not only to opinions, but also to factual information compiled in 

anticipation of litigation.106 While opinion work product containing subjective 

impressions of an attorney “enjoys a nearly absolute immunity and can be 

discovered only in very rare and extraordinary circumstances,” “[f]act work product 

is discoverable only upon a showing of both a substantial need and an inability to 

secure the substantial equivalent of the materials by alternate means without 

undue hardship.”107  

 
104 Fed. R. Civ. P. 26(b)(3)(A). 
105 In re Grand Jury Subpoena No. 2013R00691-009, 201 F. Supp. 3d 767, 772 (W.D.N.C. 2016) 

(quoting Nat’l Union Fire Ins. Co. of Pittsburgh, Pa. v. Murray Sheet Metal Co., Inc., 967 F.2d 980, 
984 (4th Cir. 1992)). 

106 Hanson v. U.S. Agency for Int’l Dev., 372 F.3d 286, 292-93 (4th Cir. 2004) (citing Martin v. Office 
of Special Counsel, 819 F.2d 1181, 1187 (D.C. Cir. 1987)). 

107 Chaudhry v. Gallerizzo, 174 F.3d 394, 403 (4th Cir. 1999). 

Case 3:22-cv-00036-CWR-FKB   Document 552   Filed 01/18/23   Page 27 of 30



Page 28 of 30 
 

Work product protection not only applies to documents created directly by an 

attorney but may also apply to documents created by a “consultant, surety, 

indemnitor, insurer, or agent.”108  This means that materials compiled by an 

investigative agent “to aid in possible future litigation by the DOJ” implicates the 

work product doctrine.109 Further, even though Lamar Adams’ investigation and 

prosecution has concluded, the work product “extends to subsequent cases as long 

as those cases are related.”110 At the time of the agency decision, and still to this 

date, there was at least one related prosecution ongoing. The interviews, witness 

statements, and other records in the criminal investigation of Madison Timber and 

Lamar Adams are covered by the work product doctrine, as they were prepared in 

anticipation of litigation by AUSAs and their case agents with the FBI or USAO.  

4. Conclusion: The Dept. of Justice’s decision was not arbitrary and 
capricious.  
 
The Dept. of Justice does not take the position that civil litigants are never 

entitled to government documents. On the contrary, government documents are 

routinely produced to litigants and others (including this same litigation). But the 

overly burdensome requests made by Bank Movants are not routine in any sense, 

neither should they be.  

The aforementioned issues intermingle but are separate factors: the overly 

 
108 Fed. R. Civ. P. 26(b)(3)(A); United States v. Nobles, 422 U.S. 225, 238-39 (1975) (attorney work 

product frequently includes records created by an attorney himself and “material prepared by 
agents for the attorney”).  

109 Bailey v. Bd. of Comm. Of La. Stadium and Exp. Dist., Civil Action No. 18-5888, 2019 WL 
11254763 at *3 (E.D. La. Sept. 4, 2019).  

110 Bobo v. Frost, PLLC, Civil Action No. 1:17-cv-227-HSO-JCG, 2019 WL 5684530 at * 4 (S.D. Miss. 
Mar. 29, 2019) (quoting Levingston v. Allis–Chalmers Corp., 109 F.R.D. 546, 552 (S.D. Miss. 
1985).  
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broad request, the undue burden on the Dept. of Justice, the lack of a showing of 

relevance, the taxing of agency resources, and the pervasive privilege concerns. 

Each of these reasons is sufficient to support the Dept. of Justice’s decision to the 

deny Bank Movants’ demands. These reasons also support quashing Bank Movants’ 

subpoenas.  

III.  Conclusion 

 The Joint Motion should be denied as procedurally improper. Alternatively, 

however, the Dept. of Justice’s decisions to deny the Bank Movants’ overly broad 

and unduly burdensome requests were not arbitrary and capricious. And, even 

under the Federal Rules of Civil Procedure, Bank Movants’ Joint Motion should be 

denied.  Accordingly, the Dept. of Justice asks the Court to deny the Joint Motion 

and to quash the Bank Movants’ subpoenas.  

Dated: January 18, 2023  Respectfully submitted, 
 

DARREN J. LAMARCA 
United States Attorney 
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501 E. Court Street, Suite 4.430 
Jackson, MS  39201 
Phone: (601) 965-4480 
Fax: (601) 965-4032 
Drew.Norwood@usdoj.gov 
Tabitha.Kingma@usdoj.gov 
 
Attorneys for the Department of Justice 
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Certificate of Service 
 

I, Andrew R. Norwood, Assistant United States Attorney, hereby certify that 

on this day, I electronically filed the foregoing document with the Clerk of the Court 

using the ECF system, which sent notice to all counsel of record.  

Dated: January 18, 2023  s/ Andrew R. Norwood______ 
              Andrew R. Norwood 
              Assistant U.S. Attorney 
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