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IN THE UNITED STATES DISTRICT COURT 
FOR THE SOUTHERN DISTRICT OF MISSISSIPPI 

NORTHERN DIVISION 

In re Consolidated Discovery in Cases 
Filed by Allison Mills, in her Capacity 
as Receiver for Arthur Lamar Adams 
and Madison Timber Properties, LLC  
 
Cases consolidated for discovery only: 
 Mills v. Baker Donelson, et al.,  
 Case No. 3:18-cv-866-CWR-FKB; 
 Mills v. BankPlus, et al.,  
 Case No. 3:19-cv-196-CWR-FKB; 

Mills v. The UPS Store, Inc., et 
al., 

 Case No. 3:19-cv-364-CWR-FKB; 
 Mills v. Trustmark, et al.,  

Case No. 3:19-cv-941-CWR-FKB 

 
 
Arising out of Case No. 3:18-cv-252-
CWR-FKB, Securities and Exchange 
Commission v. Arthur Lamar Adams 
and Madison Timber Properties, LLC 
 
 
 
Case No. 3:22-cv-36-CWR-FKB 
 
 
 
 

______________________________________________________________________________ 
    

FINCEN’S RESPONSE BRIEF IN OPPOSITION  
TO JOINT MOTION TO COMPEL (ECF NO. 522) AND IN SUPPORT OF MOTION TO 

QUASH SUBPOENAS (ECF NO. 553) 
______________________________________________________________________________ 
 
 The Financial Crimes Enforcement Network (“FinCEN”) received the Bank 

Movants’1 requests and appropriately applied its Touhy regulations, considering the 

burden to the agency and reasonableness of scope, the applicable legal protections to 

the requested information, the lack of compelling need shown by the Bank Movants, 

and the availability of the requested information from other sources.  Upon review of 

these applicable factors, FinCEN appropriately denied the requests that are now the 

subject of the Joint Motion.2 Accordingly, FinCEN’s decision was not arbitrary and 

capricious.  Furthermore, the Bank Movants’ Joint Motion is procedurally improper.  

 
1 BankPlus, BankPlus Wealth Management, LLC, RiverHills Bank, and Trustmark Bank (collectively, 

the “Bank Movants”). 
2 ECF No. 522 (the “Joint Motion” or “Joint Motion to Compel”).  FinCEN files this response brief in 

opposition to the Joint Motion and in support of its Motion to Quash Subpoenas. 
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I. Background 

On March 28 and 30, 2022, Bank Movants issued subpoenas to FinCEN and 

served Touhy request letters.3  FinCEN considered the requests in accordance with 

its Touhy regulations and, on May 31, 2022, timely responded to each separate 

subpoena by denying the requests for various reasons.  FinCEN’s reasons were 

explained and supported in the letters provided to each of the Bank Movants.4  

II.  Argument 

A. THE APA & NON-PARTY GOVERNMENT SUBPOENAS 

As a non-party federal agency with validly promulgated Touhy regulations, 

FinCEN is in the same position as the Department of Justice and the other federal 

agencies involved in these subpoena proceedings.  Accordingly, FinCEN incorporates 

and adopts the arguments advanced by the Department of Justice, which are found 

in the Department of Justice’s memorandum brief filed at ECF No. 552, Section II.A.  

For the reasons argued there, the Joint Motion should be denied as procedurally 

defective, but, even if the Joint Motion is not dismissed, the decision of the agency 

regarding the Bank Movants’ requests must be viewed in light of the APA’s arbitrary 

and capricious standard.  

B. SUBSTANTIVE OPPOSITION 
  

1. FinCEN’s operations and mission.  

 It is important at the outset to understand the role that FinCEN plays amongst 

the federal agencies. The Bank Movants appear to be under the mistaken assumption 

 
3 ECF No. 106, 107, 119, 121.   
4 See ECF No. 522-1. 
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that FinCEN must surely have investigative files that relate to their requests. This 

is not necessarily the case.  

FinCEN’s mission is to safeguard the financial system from illicit use and 

combat money laundering and promote national security through the collection, 

analysis, and dissemination of financial intelligence and strategic use of financial 

authorities.  FinCEN carries out its mission by receiving financial transaction data 

and analyzing and disseminating that data for law enforcement, financial regulatory 

and national security purposes.  FinCEN collects financial transaction information 

under the authority set forth in the legislative framework commonly referred to as 

the Bank Secrecy Act (“BSA”), codified and amended in relevant part at 12 U.S.C. § 

1829b, 12 U.S.C §§ 1951-1960, and 31 U.S.C. §§ 5311-5314, 5316-5336.  FinCEN 

collects, analyzes, and disseminates the financial data reported under the BSA and 

the implementing regulations (“BSA reports”) to appropriate Federal, State, local, 

and foreign law enforcement agencies to assist in their investigations.  

The Touhy requests and Joint Motion to Compel reflect a misunderstanding of 

FinCEN’s mission.  FinCEN assists other agencies in their investigations (such as 

the FBI and the SEC, two other recipients of the Touhy requests in this matter) by 

sharing BSA reports, including reports of suspicious activity (“SARs”), and 

conducting analyses of such reports to generate trends and patterns for use by those 

and other agencies.  FinCEN generally does not investigate the underlying potential 

criminal activity that may be described in a SAR, other than when generating reports 

of trends and patterns and to aid other agencies in their investigations of potential 
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criminal activities because FinCEN’s enforcement authority is limited to civil 

violations of requirements under the BSA to file a report, maintain a record, or 

establish an anti-money laundering program by a financial institution, a non-

financial trade or business, and certain other persons.  

2. FinCEN appropriately considered its Touhy Regulations. 

 FinCEN is a bureau within the U.S. Dept. of Treasury.5 The Dept. of Treasury 

has promulgated Touhy regulations that are found at 31 C.F.R. § 1.11. These 

regulations, which apply to FinCEN, state that any “current or former employee” of 

the Dept. of Treasury is prohibited from disclosing Dept. of Treasury records or 

testimony “without prior authorization of the General Counsel or the appropriate 

agency counsel.”6  

Each request for Dept. of Treasury documents or testimony that is sent to 

FinCEN is considered by the proper decision-maker in accordance with factors that 

are listed in § 1.11(e). These factors were in fact considered by FinCEN in making its 

decisions on the requests from the Bank Movants.7   

The Bank Movants repeatedly allege that FinCEN asserted “boilerplate 

objections.”8 They argue that FinCEN did “not even indicate that FinCEN has 

considered the factors outlined in its own regulations.”9 But this is simply not true. 

In fact, each FinCEN Touhy response letter explicitly lists and explains the factors to 

 
5 31 U.S.C. § 310. 
6 31 C.F.R. § 1.11(c).  
7 See, e.g., ECF No. 522-1 at 2-3 (listing these factors and applying them).  
8 See, e.g., ECF No. 522 at 3; ECF No. 523 at 9, 17. 
9 ECF No. 523 at 17.  
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be considered under its Touhy regulations, applies these factors to the requests that 

were made by each separate Bank Movant, and reaches a reasonable conclusion.  And 

furthermore, the factors cited are particular to this case. Instead of declaring that 

“factors (i) – (x) apply,” which may well raise concerns, FinCEN specifically relied on 

(i), (iv), (vi), and (viii), each of which applies here.10   

In sum, the objections made by FinCEN are not boilerplate objections.  There 

is a difference between a straightforward objection and one that is boilerplate. 

FinCEN considered the requests, analyzed the relevant factors, and made conclusions 

that apply squarely to this situation at hand. As such, FinCEN’s decisions were not 

arbitrary and capricious.  

3. FinCEN appropriately considered the confidentiality protections at 
stake. [31 C.F.R. §1.11(e)(2)(i) and Rule 26(b)] 

 
 The Bank Movants’ requests include within their scope SARs and SAR-related 

information, which FinCEN is not legally permitted to disclose.11   

 3.1 SAR Confidentiality 

As FinCEN noted in its Touhy responses, to the extent the requests and the 

Joint Motion seek SARs filed under the BSA and any information that would reveal 

the existence of a SAR, the disclosure of any such materials (if they exist) would be 

inappropriate under the circumstances,12 because such disclosure would violate a 

statute, Executive order, or regulation.13  

 
10 ECF No. 522-1 at 2, 6, 11.  
11 31 U.S.C. § 5318(g)(2); 31 C.F.R. § 1020.320(e).  
12 See § 1.11(e)(1)(viii). 
13 Id. § 1.11(e)(2)(i).   
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Banks and other covered financial institutions file SARs with FinCEN 

pursuant to the requirements specified in FinCEN’s regulations.14  SARs and any 

information that would reveal the existence of a SAR are subject to strict 

confidentiality requirements.15  In particular, FinCEN regulations prohibit the 

disclosure of such materials by any government authority except as necessary to 

fulfill “official duties” consistent with the BSA.16  The regulations expressly exclude 

from “official duties” the provision of SAR information in response to requests made 

under Treasury’s Touhy regulations, such as the Bank Movants’ requests in this 

matter.17  As such, the disclosure of any SARs and any information that would reveal 

the existence of such SARs (assuming they exist) would be inconsistent with these 

strict legal confidentiality requirements and, therefore, such disclosure would be 

inappropriate under the circumstances. 

3.2 Response to Bank Movants’ Arguments 

The Bank Movants argue that “SAR and SAR-related materials are not 

categorically privileged.”18 For support, they rely on BizCapital Bus & Indus. Dev. 

Corp. v. Comptroller of Currency of U.S.,19 but this reliance on BizCapital is 

misplaced for several reasons.  

 
14 See, e.g., 31 C.F.R. § 1020.320.   
15 See 31 U.S.C. § 5318(g)(2); 31 C.F.R. § 1020.320(e).   
16 See 31 C.F.R. § 1020.320(e)(2).  Financial institutions are also subject to strict SAR confidentiality 

requirements.  See 31 C.F.R. § 1020.320(e)(1).  
17 See 31 U.S.C. § 5318(g)(2)(A)(i); 31 C.F.R. § 1020.320(e)(2). (“For purposes of this section, ‘official 

duties’ shall not include the disclosure of a SAR, or any information that would reveal the existence 
of a SAR, in response to a request for disclosure of non-public information or a request for use in a 
private legal proceeding, including a request pursuant to 31 C.F.R. § 1.11”).   

18 ECF No. 522 at 4, ¶ 11; ECF No. 523 at 15.  
19 467 F.3d 871 (5th Cir. 2006). 
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First, BizCapital involved a request by BizCapital to the Comptroller of the 

Currency (“OCC”) for BizCapital to use certain SARs in civil litigation. When denying 

BizCapital’s request, the OCC never applied the factors in its own Touhy regulations. 

The district court found that the OCC acted improperly and determined that 

disclosure of the SARs was appropriate. On appeal, the court in BizCapital remanded 

the matter so that the OCC could apply its Touhy regulations. Unlike the OCC, 

FinCEN did apply the factors in its Touhy regulations, and in particular, determined 

that the disclosure of a SAR in response to the Bank Movants’ requests would be 

inappropriate because of the confidential treatment of SARs in the applicable SAR 

statute and implementing regulations.  

Second, BizCapital was decided in 2006, before the clarifying revisions to the 

BSA regulations (the “2010 Final Rule”) specifically addressing SAR confidentiality. 

The 2010 Final Rule’s stated purpose was to clarify SAR confidentiality and to ensure 

that banks and governmental agencies do not utilize SARs in private litigation.20   

As applied to the government, the current, post-BizCapital regulations 

specifically provide that though the government may disclose SARs if necessary to 

fulfill official duties, such official duties “shall not include the disclosure of a SAR, or 

any information that would reveal the existence of a SAR, in response to a request 

for disclosure of non-public information or a request for use in a private legal 

proceeding, including a request pursuant to 31 C.F.R. 1.11.”21  BizCapital, being 

 
20 Financial Crimes Enforcement Network; Confidentiality of Suspicious Activity Reports, 75 Fed. Reg. 

75593 (Dec. 3, 2010) (codified at 31 CFR Part 103); see also, Confidentiality of Suspicious Activity 
Reports, 75 Fed. Reg. 75576 (Dec. 3, 2010) (codified at 12 CFR Part 21) (emphasis added).  

21 31 C.F.R. 1020.320(e)(2) (emphasis added). 

Case 3:22-cv-00036-CWR-FKB   Document 554   Filed 01/18/23   Page 7 of 12



Page 8 of 12 
 

decided under the old regulations, does not support Bank Movants’ assertion.  

 Also of note, FinCEN’s 2010 Final Rule took into consideration comments and 

request of banks to “establish procedures by which an institution, if it thought it 

would benefit the institution, could petition FinCEN to authorize the disclosure of 

SAR information for in camera review during a private legal proceeding,” but 

expressly decided not to establish such procedures.22 

 FinCEN here properly considered the protections at stake and denied the 

requests for SAR information based on legal proscriptions.  

4. FinCEN reasonably objected to the request as overly broad and 
unduly burdensome. [31 C.F.R. §1.11(e)(1)(i) and Rule 45(d)(1), 
(d)(3)(iv)] 

 
The Bank Movants assert that their Joint Motion seeks “FinCEN’s entire 

reporting and recordkeeping file regarding Madison Timber and Adams,” and “all 

reporting FinCEN received both from Bank Defendants and other entities regarding 

Lamar Adams/Madison Timber, as well as FinCEN communications with the Bank 

Defendants and other entities, including other government agencies.”23  This request, 

as FinCEN pointed out in its response letter, is overly broad on its face and unduly 

burdensome.  

Under Rule 45 of the Federal Rules of Civil Procedure, the court must quash 

or modify a subpoena that subjects a person to undue burden.  In determining 

whether a subpoena imposes an undue burden “courts in the Fifth Circuit consider 

the following factors: (1) relevance of the information requested, (2) the need of the 

 
22 75 Fed. Reg. 75593, 75596.  
23 ECF No. 522 at 2, ¶3.  
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party for the documents, (3) the breadth of the document request, (4) the time period 

covered by the request, (5) the particularity with which the party describes the 

requested documents, and (6) the burden imposed.”24 

Even setting aside the government’s unique status, the courts always view 

non-parties as distinct from parties.25 A litigant choosing to issue a subpoena to a 

nonparty “must take reasonable steps to avoid imposing undue burden or expense on 

a person subject to the subpoena.”26 Parties bear significant discovery obligations, 

but non-parties are not supposed to bear the brunt of the burden of litigation. Courts 

routinely apply a more exacting proportionality and burden analysis on discovery 

sought under Rule 45 to protect non-parties from the burdens of discovery. 27 Not only 

is this principle reflected in several of the factors that the Dept. of Treasury/FinCEN 

is supposed to consider,28 but it is also a factor even for general non-parties in 

subpoena proceedings. As such, it was another factor supporting FinCEN’s decision 

to deny the requests. 

5.   FinCEN reasonably found that the requests did not demonstrate that 

 
24 Solis v. Crescent Drilling and Production, Inc., 2021 WL 131333, at * 3 (W.D. Tex. Jan. 14, 2021) 

(citing Wiwa v. Royal Dutch Petroleum Co., 392 F.3d 812, 818 (5th Cir. 2004)).   
25 Rossman v. EN Engineering, LLC, 467 F. Supp. 3d 586, 590 (N.D. Ill. 2020) (“courts have consistently 

held that ‘non-party status’ is a significant factor to be considered in determining whether the 
burden imposed by a subpoena is undue”). 

26 FED. R. CIV. P. 45(d)(1). 
27 See Va. Dep’t of Corrs. v. Jordan, 921 F.3d 180, 189 (4th Cir. 2019) (“When discovery is sought from 

nonparties, however, [the] scope [of discovery permitted by Rule 26] must be limited even more. 
Nonparties are ‘strangers’ to the litigation, and since they have ‘no dog in [the] fight,’ they have ‘a 
different set of expectations’ from the parties themselves. Bystanders should not be drawn into the 
parties’ dispute without some good reason, even if they have information that falls within the scope 
of party discovery.”) (citing Cusumano v. Microsoft Corp., 162 F.3d 708, 717 (1st Cir. 1998)); see also 
Cusumano, 162 F.3d at 717 (“[P]arties to a lawsuit must accept [discovery’s] travails as a natural 
concomitant of modern civil litigation. Non-parties have a different set of expectations. Accordingly, 
concern for the unwanted burden thrust upon non-parties is a factor entitled to special weight in 
evaluating the balance of competing needs.”).  

28 31 C.F.R. §1.11(e)(1)(i), (ii), (iii), (iv), (vi), (vii). 
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the information requested is unavailable from other sources. [31 
C.F.R. § 1.11(e)(1)(vi)] 

 
The Bank Movants have not demonstrated that the information sought is 

unavailable from other sources as per 31 C.F.R. § 1.11(e)(1)(vi).  As noted above, and 

as it explained in its Touhy responses, FinCEN analyzes certain types of financial 

intelligence to assist other agencies in their law enforcement investigations. Thus, 

even in the unlikely event FinCEN possesses any responsive material, such material 

would most likely be duplicative of material already in the possession of the 

government agencies actively involved in the investigation, e.g., the other agencies to 

which the Bank Movants sent requests in this matter. In addition, to the extent the 

requests sought communications between Bank Movants and FinCEN, Bank 

Movants should possess such records if such records exist.   

III.  Conclusion 

  The Joint Motion should be denied as procedurally defective. Alternatively, if 

the Court is to take up this matter in the present action, FinCEN’s decision was 

reasonable and in accordance with law. It was not arbitrary and capricious. So then 

the Joint Motion to Compel should be denied and the subpoenas should be quashed.   

Dated: January 18, 2023  Respectfully submitted, 
 

DARREN J. LAMARCA 
United States Attorney 

  
        By:  s/Andrew R. Norwood  

 Andrew R. Norwood (MSBN 105087)  
Tabitha B. Kingma (MSBN 105112) 
Assistant United States Attorneys 
Southern District of Mississippi 
501 E. Court Street, Suite 4.430 
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Jackson, MS  39201 
Phone: (601) 965-4480 
Fax: (601) 965-4032 
Drew.Norwood@usdoj.gov 
Tabitha.Kingma@usdoj.gov 
 
Attorneys for Financial Crimes Enforcement 
Network 
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Certificate of Service 
 

I, Andrew R. Norwood, Assistant United States Attorney, hereby certify that 

on this day, I electronically filed the foregoing document with the Clerk of the Court 

using the ECF system, which sent notice to all counsel of record.  

Dated: January 18, 2023  s/ Andrew R. Norwood______ 
              Andrew R. Norwood 
              Assistant U.S. Attorney 
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