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IN THE UNITED STATES DISTRICT COURT 
FOR THE SOUTHERN DISTRICT OF MISSISSIPPI 

NORTHERN DIVISION 

In re Consolidated Discovery in Cases 
Filed by Allison Mills, in her Capacity 
as Receiver for Arthur Lamar Adams 
and Madison Timber Properties, LLC  
 
Cases consolidated for discovery only: 
 Mills v. Baker Donelson, et al.,  
 Case No. 3:18-cv-866-CWR-FKB; 
 Mills v. BankPlus, et al.,  
 Case No. 3:19-cv-196-CWR-FKB; 

Mills v. The UPS Store, Inc., et 
al., 

 Case No. 3:19-cv-364-CWR-FKB; 
 Mills v. Trustmark, et al.,  

Case No. 3:19-cv-941-CWR-FKB 

 
 
Arising out of Case No. 3:18-cv-252-
CWR-FKB, Securities and Exchange 
Commission v. Arthur Lamar Adams 
and Madison Timber Properties, LLC 
 
 
 
Case No. 3:22-cv-36-CWR-FKB 
 
 
 
 

______________________________________________________________________________ 
    

INTERNAL REVENUE SERVICE’S RESPONSE BRIEF IN  
OPPOSITION TO JOINT MOTION TO COMPEL (ECF NO. 528) AND IN  
SUPPORT OF IRS’S MOTION TO QUASH SUBPOENAS (ECF NO. 555) 

______________________________________________________________________________ 
 

The IRS is statutorily prohibited from producing the records requested in the 

subpoenas issued by Bank Movants.1  First, the IRS is prohibited from disclosing 

the requested records pursuant to 26 U.S.C. § 6103. Second, to the extent Bank 

Movants seek information that relates to a Suspicious Activity Report (“SAR”), the 

IRS is prohibited from disclosing any such information pursuant to 31 U.S.C. 

§ 5318(g).  For these reasons, and others discussed below, the Joint Motion2 should 

be denied.   

 

 
1 BankPlus, BankPlus Wealth Management, LLC, RiverHills Bank, and Trustmark Bank 

(collectively, the “Bank Movants”). 
2 The Internal Revenue Service files this response brief in opposition to the Joint Motion to Compel 

(ECF No. 528) (the “Joint Motion”) filed by and in support of its motion to quash subpoenas. 
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I. Background 

 By letter dated March 4, 2022, counsel for Bank Movants, Robert B. Bieck, 

Jr. (Bieck) forwarded draft subpoenas to IRS Special Agent Fantessa Regan (SA 

Regan) and Investigative Analyst Gail Drewes (IA Drewes) advising them of his 

intention to seek records and deposition testimony in the above referenced matter.  

By letters dated March 15, 2022, and April 1, 2022, IRS Counsel, Criminal Tax (CT 

Counsel), advised Bieck that consistent with the IRS’s Touhy regulations and 

Internal Revenue Manual (IRM) guidelines, the IRS would not authorize SA Regan 

and IA Drewes, respectively, to produce documents or be deposed.  By letter dated 

March 30, 2022, Bieck advised CT Counsel that he disagreed with the IRS position, 

and was presently serving a subpoena for documents on the Office of Chief Counsel 

in Washington, D.C. 

The Joint Motion to Compel does not identify which subpoenas Bank 

Movants seek to enforce. The Joint Motion to Compel does not contain copies of 

subpoenas as exhibits. Thus, it is unclear what subpoenas Bank Movants are 

attempting to enforce with the Joint Motion to Compel.  While the IRS is in 

possession of draft subpoenas to SA Regan and IA Drewes sent on March 4, 2022, it 

does not appear that there was proper service of process with respect to those 

subpoenas. On May 9, 2022, SA Regan advised CT Counsel she had not yet received 

a subpoena, either via hard copy or e-mail.  IA Drewes is on extended leave; we 

have been unable to confirm service or lack thereof on her.  The IRS is not waiving 
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service of process with respect to those subpoenas. Despite the lack of service, for 

completeness, the IRS addresses these draft subpoenas to SA Regan and IA Drewes.   

Bank Movants sent four draft subpoenas to SA Regan and IA Drewes. 

Exhibit A to the draft subpoenas sought the production of documents and testimony 

“regarding the IRS’s investigation of Madison Timber, Arthur Lamar Adams, Kelly 

Management, Terry Wayne Kelly, and other related individuals, including 

BankPlus’ assistance and cooperation in providing information and documentation 

of the same.” 

The IRS was served with a subpoena duces tecum on March 28, 2022, with an 

attachment marked as Exhibit A, which included the following requests: 

  A. Information related specifically to Trustmark: 
 

1. Your requests that Trustmark provide information about 
Adams/Madison Timber: If any exist, all records reflecting 
requests by your agency (and the date any such request was 
made) seeking information from Trustmark about 
Adams/Madison Timber. This item includes formal and informal 
requests, including but not limited to information sought by 
subpoena; or by email, letter, phone call, video conference, or 
face-to-face communications; or by any other means. Please 
provide the date of each request. 
 
2. Information provided to you by Trustmark about 
Adams/Madison Timber: If any exist, all records reflecting 
information provided by Trustmark to your agency (and the date 
the information was provided), whether solicited or unsolicited, 
related to Adams/Madison Timber. This request includes formal 
and informal reports and submissions by Trustmark, including 
but not limited to: 

i. Information provided by Trustmark in response to 
requests described in item A.1. above; or by email, 
letter, phone call, video conference, or face-to-face 
communications; or by any other means 
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ii. Information provided by Trustmark without 
request or solicitation by your agency: 

iii. Communications between Trustmark and your 
agency, including email, letter, phone call, video 
conference, or face-to-face communications: and 

iv. Information provided by any other means. 
 

3. Information from non-Trustmark sources related to 
Trustmark and Adams/Madison Timber: If any exist, all records 
obtained from any source other than Trustmark (and the date 
the records were obtained), reflecting Trustmark’s activities and 
conduct with respect to: 

i. Monitoring bank accounts maintained at 
Trustmark by Adams/Madison Timber: and 

ii. Reporting by Trustmark to government agencies 
regarding those bank accounts or Adams/Madison 
Timber’s conduct in connection with those accounts. 

 
B. Other information related to Adams/Madison Timber: 

1. Your requests that non-Trustmark entities provide 
information about Adams/Madison Timber: If any exist, all 
records reflecting requests by your agency (and the date any 
such request was made) seeking information from non-
Trustmark people and entities (including both private parties 
and government agents and agencies) about Adams/Madison 
Timber. This item includes formal and informal requests, 
including but not limited to information sought by subpoena; or 
by email, letter, phone call, video conference, or face-to-face 
communications; or by any other means. 

 
2. Information provided to you about Adams/Madison 
Timber, other than information from, or about, Trustmark: If 
any exist, all records reflecting information provided by non-
Trustmark people and entities (including both private parties 
and government agents and agencies) to your agency (and the 
date the information was provided), whether solicited or 
unsolicited, related to Adams/Madison Timber. This request 
includes formal and informal submissions, reports, and 
production of information, including but not limited to:  

 
i. Information provided by non-Trustmark people and 

entities in response to grand jury subpoena, petit 
jury subpoena, Or administrative subpoena: 
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ii. Information provided by non-Trustmark people and 
entities in response to or during the course of or as 
a result of email, letter, phone call, video 
conference, or face-to-face communications; and  

iii. Information provided by any other means. 
 

The IRS, by letter dated May 25, 2022, responded to the March 28, 2022, subpoena 

advising Bank Movants that the IRS would not be producing the requested 

documents. The IRS explained that section 6103 of the Internal Revenue Code 

prohibits the IRS from disclosing the requested information in response to the 

subpoena.  

The Court’s case management order contemplated different phases of 

discovery in this case.  Phase I included all subpoenas and related motions and was 

to be completed by August 31, 2022. Bank Movants, therefore, had until August 31, 

2022, to file a Motion to Compel with respect to the March 28, 2022, subpoena. 

Bank Movants did not timely file a motion to compel. Bank Movants filed a motion 

for leave to file a motion to compel out of time on November 8, 2022.  The court 

granted the motion for leave on December 2, 2022.  This Joint Motion followed on 

December 6, 2022.  

II.  Argument 

A. THE APA & NON-PARTY GOVERNMENT SUBPOENAS 

As a non-party federal agency with validly promulgated Touhy regulations, 

the IRS is in the same position as the Department of Justice and the other federal 

agencies involved in these subpoena proceedings.  Accordingly, the IRS incorporates 

and adopts the arguments advanced by the Department of Justice, which are found 
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in the Department of Justice’s memorandum brief filed at ECF No. 552, Section 

II.A.  For the same reasons argued there, the Joint Motion should be denied as 

procedurally defective, but, even if the Joint Motion is not dismissed, the decision of 

the agency for the Bank Movants’ requests must be viewed in light of the APA’s 

arbitrary and capricious standard.  

B. SUBSTANTIVE OPPOSITION 
 
  The Joint Motion argues that the subpoenaed documents and information 

are relevant to locating “evidence that could establish (directly or indirectly) when 

the IRS opened its investigation, what triggered it, how it developed, and what 

information was known at what points in time (by either the IRS or other third-

parties).”3  The Joint Motion goes on to suggest that if the IRS was apprised of 

potential wrongdoing, its action or inaction would have bearing on potential liability 

of Bank Movants based on a comparative fault analysis.4  

 The IRS, in the May 25, 2022, letter responding to the March 28, 2022, 

subpoena, declined to provide the requested records as 26 U.S.C. § 6103 prohibits 

the disclosure of returns and return information in response to these subpoenas. 

Bank Movants do not address this basis for withholding the requested information 

in their Joint Motion aside from a misrepresentation of the IRS’s basis for 

withholding the records: “The IRS responded to BankPlus’s subpoena by asserting a 

 
3 ECF No. 529 at 4. 
4 Id. at 5. 
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non sequitur, that the Internal Revenue Code prohibited the IRS from producing 

personal tax returns (something Bank Plus did not request in its subpoena).”5  

A. Section 6103 of the Internal Revenue Code (26 U.S.C. § 6103) 
prohibits the disclosure of all records requested in the subpoenas. 

 
Section 6103(a) provides that returns and return information are confidential 

and that no officer or employee of the United States shall disclose any return or 

return information except as authorized in the Internal Revenue Code (Code).  

1. Confidentiality of Return or Return Information  

Return information is defined to include “whether the taxpayer’s return was, 

is being, or will be examined or subject to other investigation or processing, or any 

other data, received by, recorded by, prepared by, furnished to, or collected by the 

Secretary with respect to a return or with respect to the determination of the 

existence, or possible existence, of liability (or the amount thereof) of any person 

under this title [26] for any tax, penalty, interest, fine, forfeiture, or other 

imposition or offense.”6  Return information includes any data reviewed by the IRS 

in determining whether to initiate or pursue an investigation under Title 26.7  

Bank Movants’ argument that the subpoena did not request personal tax 

returns is accurate but immaterial. Section 6103 not only prohibits the disclosure of 

returns but also of return information. Each request in the subpoena seeks return 

information as defined in section 6103(b). The Joint Motion states that the 

 
5 ECF No. 529 at 2. 
6 26 U.S.C. § 6103(b)(2)(A). 
7 Huckaby v. IRS, 794 F.2d 1041, 1046 (5th Cir. 1986) (“Return information includes the taxpayer’s 
identity, the fact that the taxpayer is under investigation or subject to further investigation, and 
data that the IRS has collected about a return.”).  

Case 3:22-cv-00036-CWR-FKB   Document 556   Filed 01/18/23   Page 7 of 16



Page 8 of 16 
 

requested information will be used to “establish (directly or indirectly) when the 

IRS opened its investigation, what triggered it, how it developed, and what 

information was known at what points in time.”8 Return information includes 

“whether a taxpayer’s return was, is being, or will be examined or subject to other 

investigation.”9 Bank Movants’ own argument reveals they are seeking confidential 

third-party return information.  

2. Request for Testimony of SA Regan and IA Drewes 

 Exhibit A to the draft subpoenas to SA Regan and IA Drewes sought 

documents and testimony “regarding the IRS’s investigation of Madison Timber, 

Arthur Lamar Adams, Kelly Management, Terry Wayne Kelly, and other related 

individuals, including BankPlus’ assistance and cooperation in providing 

information and documentation of the same.” The IRS is prohibited from disclosing 

these persons’10 return information to Bank Movants unless authorized under the 

Code. Bank Movants have cited to no provision under the Code which would 

authorize the disclosure of the requested return information in response to these 

draft subpoenas.  

Whether “Madison Timber, Arthur Lamar Adams, Kelly Management, Terry 

Wayne Kelly, and other related individuals” were subject to investigation under 

Title 26, and any data received or prepared by the IRS as part of any such 

investigation, is confidential return information. Any information reviewed by the 

 
8 ECF No. 529 at 4. 
9 26 U.S.C. § 6103(b)(2). 
10 A “person” is defined in IRC § 7701(a) as “an individual, a trust, estate, partnership, association, 

company or corporation.”   
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IRS in determining whether to initiate or pursue an investigation under Title 26 is 

confidential return information. Any documents and testimony responsive to the 

subpoenas to SA Regan and IA Drewes are prohibited from disclosure pursuant to 

section 6103. 

3. Requests for Documents 

The March 28, 2022, subpoena duces tecum to the IRS sought records under 

five (5) categories of information: (1) The IRS’s requests that Trustmark provide 

information about Adams/Madison Timber; (2) Information provided to the IRS by 

Trustmark about Adams/Madison Timber; (3) information obtained by the IRS from 

non-Trustmark sources related to Trustmark and Adams/Madison Timber; (4) the 

IRS’s requests that non-Trustmark entities provide information about 

Adams/Madison Timber; and (5) information provided to the IRS about 

Adams/Madison Timber, other than information from, or about, Trustmark.  

Taking these requests in turn, each request seeks records that clearly fall 

under “return information” and are thus exempt from disclosure pursuant to section 

6103. First, if the IRS made any requests to Trustmark to provide information with 

respect to Adams or Madison Timber, any records pertaining to that request would 

disclose “whether the taxpayer’s return was, is being, or will be examined or subject 

to other investigation or processing” and would be “any other data … prepared by … 

the Secretary … with respect to the determination of the existence, or possible 
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existence of liability … of any person under this title [26] for any tax, penalty, 

interest, fine, forfeiture, or other imposition or offense.”11  

Second, any information provided to the IRS by Trustmark would be “data, 

received by … furnished to, or collected by the Secretary … with respect to the 

determination of the existence, or possible existence of liability … of any person 

under this title [26] for any tax, penalty, interest, fine, forfeiture, or other 

imposition or offense.”12 The subpoena clarifies this request to include records 

provided by Trustmark “whether solicited or unsolicited.” For purposes of section 

6103, it is immaterial whether information received by the IRS was solicited.13 Any 

information received by, furnished to, or collected by the IRS for the purposes of 

determining any possible offense under Title 26 is return information. Any 

information reviewed by the IRS in determining whether to initiate or pursue an 

investigation is confidential return information, even if an investigation is never 

initiated.14 As a result, disclosure in the instant proceeding of the return 

information Bank Movants seek is prohibited by section 6103(a). 

Third, the request for “information from non-Trustmark sources related to 

Trustmark and Adams/Madison Timber” suffers the same defect as the second 
 

11 26 U.S.C. § 6103(b)(2)(A).  
12 Id. 
13 Nosal v. Internal Revenue Serv., 523 F. Supp. 3d 72, 78-79 (D.D.C. 2021) (holding that information 

from a whistleblower is return information because it “can result in the civil or criminal 
investigation and assessment and collection of tax liability” and “the broad definition of 
‘return information’ encompasses not only the contents of whistleblower records, but also the 
existence or non-existence of such records.”). 

14 Id.; Landmark Legal Found. v. I.R.S., 267 F.3d 1132, 1136 (D.C. Cir. 2001) (“In many cases we 
know little more than that the communications arrived at the IRS, with no indication that it used 
them in any way or subjected them to anything more than minimal processing. But § 6103 seems 
deliberately sweeping in this respect, reaching data “received by, recorded by, prepared by, 
furnished to, or collected by” the Secretary. It appears to take no interest in the Secretary's 
actual use of the material.”). 
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request. Any information obtained or received by the IRS, regardless of the source, 

is return information if obtained or received for the purposes of determining the 

possible existence of liability for any imposition or offense under Title 26.  

The fourth and fifth requests, for the IRS’s requests to non-Trustmark 

entities seeking information about Adams/Madison Timber and information 

provided to the IRS about Adams/Madison Timber other than information from or 

about Trustmark, suffer the same defects as the first and second requests. Any 

requests for information would be data prepared by the Secretary, and any 

information provided to the IRS would be data received by the Secretary, for the 

purposes of determining a liability or possible liability for any offense under Title 

26. Each request seeks confidential return information which, pursuant to section 

6103, may be disclosed only as authorized by Title 26. Bank Movants have cited no 

provision of Title 26 which would authorize disclosure in the instant proceeding of 

the return information they seek.  

  Bank Movants point out that under Rule 45, if a subpoenaed party withholds 

information under a claim of privilege, then the party must expressly make the 

claim and describe the nature of the withheld documents, communications, or 

tangible things in a manner that, without revealing information itself privileged or 

protected, will enable the parties to assess the claim.15  This is a red herring.  The 

IRS is not asserting a claim of privilege, but rather is complying with a federal 

statute prohibiting the disclosure of the information sought. Unlike assertions of 

privilege, here the IRS cannot describe the nature of the withheld documents in this 
 

15 ECF No. 529 at 17-18.   
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case without confirming or denying their existence, which would itself be an 

unauthorized disclosure of return information.16 Several district courts in the Fifth 

Circuit have held that it is appropriate for an agency to categorically deny 

requested records when “to confirm or deny the existence of records … would cause 

harm cognizable under a FOIA exception.”17  While those cases were within the 

FOIA context, the essential logic applies here: confirming or denying the existence 

of an “investigation … or any other data, received by, recorded by, prepared by, 

furnished to, or collected by the Secretary … with respect to the determination of 

the existence, or possible existence, of liability (or the amount thereof) of any person 

under this title [26] for any tax, penalty, interest, fine, forfeiture, or other 

imposition or offense” would be a disclosure of confidential return information.18  

Such a disclosure must be authorized in title 26.19  

B Disclosure of a suspicious activity reports is prohibited by the Bank 
Secrecy Act. 

 
Bank Movants purportedly issued two subpoenas each to SA Regan and IA 

Drewes. SA Regan is a Criminal Investigator and a Review Team Coordinator as 

part of a Suspicious Activity Report Review Team.20 Part of SA Regan’s job 

responsibilities is to periodically review SAR information to identify specific SARs 

 
16 Cf.  Bartko v. United States Dep't of Just., 62 F. Supp. 3d 134, 141 (D.D.C. 2014) (in a FOIA 

context, courts have held that in certain circumstances “‘confirming or denying the existence of 
records would’ itself reveal protected information.”) (quoting Nation Magazine v. U.S. Customs 
Serv., 71 F.3d 885, 893 (D.C.Cir.1995)). 

17 Wright v. Fed. Bureau of Investigation, No. 3:20-CV-173-G-BN, 2020 WL 7345678, at *6 (N.D. Tex. 
Nov. 13, 2020), report and recommendation adopted, No. 3:20-CV-0173-G-BN, 2020 WL 7344707 
(N.D. Tex. Dec. 14, 2020) (quoting Morgan v. Fed. Bureau of Investigation, 2016 WL 7443397, at *3 
(W.D. Tex. May 24, 2016)). 

18 26 U.S.C. § 6103(b)(2)(A).  
19 Id. 
20 See generally, I.R.M. 9.4.13.8.1. 
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for further analysis and possible referral for investigation as a separate matter.21 IA 

Drewes is an investigative analyst. An investigative analyst assists in the 

identification of noncompliance with tax laws and supports ongoing criminal 

investigations by researching, collecting, analyzing, and evaluating raw data.22  

Part of IA Drewes’ job responsibilities is to compile and provide SAR reports to 

suspicious activity report review teams. Banks, including Bank Movants here, are 

required to file SARs pursuant to the Bank Secrecy Act (BSA) and the requirements 

specified in the regulations thereunder.23  

To the extent that Bank Movants are seeking any information that relates to 

a SAR report, the existence of a SAR is confidential, and the IRS is prohibited from 

confirming or denying the existence thereof.24 To the extent the subpoenas seek 

SARs and/or any information that would reveal the existence (or non-existence) of a 

SAR, the disclosure of any such materials is not authorized under the circumstances 

here.25 The regulations reiterate the statutory prohibition on the disclosure of such 

materials by any government officer or employee except as necessary to fulfill 

“official duties” consistent with the BSA.26 The regulations expressly exclude from 

“official duties” the provision of SAR information in response to discovery in private 

 
21 I.R.M. 9.4.13.8.1(1). 
22 I.R.M. 9.4.11.4. 
23 31 U.S.C. § 5318(g)(2); 31 C.F.R. § 1020.320(a). 
24 See 31 U.S.C. § 5318(g)(2)(A)(ii) (“If a financial institution … reports a suspicious transaction to a 

government agency … no current or former officer or employee of … the Federal Government … 
who has any knowledge that such report was made may disclose to any person involved in the 
transaction that the transaction has been reported, or otherwise reveal any information that would 
reveal that the transaction has been reported, other than as necessary to fulfill the official duties of 
such officer or employee.”) (emphasis added). 

25 31 U.S.C. § 5318(g); 31 C.F.R. § 1020.320(e). 
26 See 31 C.F.R. § 1020.320(e)(2). 
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litigation to which the agency is not a party, such as the subpoenas at issue here.27  

As such, the IRS cannot confirm or deny the existence of any responsive SARs and 

any information that would reveal the existence (or non-existence) of such SARs 

would be inconsistent with these strict statutory and regulatory confidentiality 

requirements and, therefore, such disclosure would be unauthorized under the 

circumstances here. 

III.  Conclusion 

  The IRS properly withheld all requested information sought in the subpoena. 

Each request identified by Bank Movants seeks return information as defined by 

Code section 6103(b).  Code section 6103(a) (26 U.S.C. § 6103(a)) prohibits the IRS 

from disclosing return information in response to these subpoenas. Bank Movants 

have not identified any other provision in the Code which would authorize the IRS 

to disclose the information Bank Movants seek. To the extent that the subpoenas 

seek SARs and/or information relating to SARs, the Bank Secrecy Act (31 U.S.C. 

§ 5318(g)) prohibits the IRS from disclosing any information that would reveal the 

existence (or non-existence) of any potential SAR. The IRS, therefore, may not 

provide any information in response to a subpoena that may reveal the existence (or 

non-existence) of a SAR. 

Dated: January 18, 2023  Respectfully submitted, 
 

DARREN J. LAMARCA 
United States Attorney 

 
27 See id. (“For purposes of this section, ‘official duties’ shall not include the disclosure of a SAR, or 

any information that would reveal the existence of a SAR, in response to a request for disclosure of 
non-public information or a request for use in a private legal proceeding, including a request 
pursuant to 31 C.F.R. § 1.11.”). 
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        By:  s/Andrew R. Norwood  

 Andrew R. Norwood (MSBN 105087)  
Tabitha B. Kingma (MSBN 105112) 
Assistant United States Attorneys 
Southern District of Mississippi 
501 E. Court Street, Suite 4.430 
Jackson, MS  39201 
Phone: (601) 965-4480 
Fax: (601) 965-4032 
Drew.Norwood@usdoj.gov 
Tabitha.Kingma@usdoj.gov 
 
Attorneys for the Internal Revenue Service 

 
 
Of Counsel: 
Sarah Tate (NY 2321388) 
Internal Revenue Service 
Office of Chief Counsel (PA) 
1111 Constitution Ave, Rm 5503  
Washington, D.C. 20224 
Sarah.E.Tate@irscounsel.treas.gov 
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Certificate of Service 
 

I, Andrew R. Norwood, Assistant United States Attorney, hereby certify that 

on this day, I electronically filed the foregoing document with the Clerk of the Court 

using the ECF system, which sent notice to all counsel of record.  

Dated: January 18, 2023  s/ Andrew R. Norwood______ 
              Andrew R. Norwood 
              Assistant U.S. Attorney 
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